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The Kilgore Road Residents abut the
westerly border of Brentwood Club. The
Kilgore Road lots are zoned R-CE and
such zoning has existed since 1967, prior
to Orange County’s adoption of the its
Comprehensive Plan and before
Brentwood Club was zoned and
developed.



The request to rezone Brentwood Club is 
improper and should be denied because:

(i) Rezoning is inconsistent with the Orange
County Comprehensive Plan and is, therefore,
illegal; and

(ii)Approving the rezoning will breach the
agreement between the Kilgore Road
Residents, the developer and his successors,
and the Board of County Commissioners –
zoning approval dated June 12, 1989.



On June 12, 1989, the Board of County Commissioners (“BCC”) held its 
rezoning hearing for Brentwood Club and the BCC found that in order 
for the rezoning to be compatible with the Kilgore Road homes and R-
CE zoning and the County’s Comprehensive Plan, the following 
conditions were required:

1. All lots abutting the western property boundary shall be a minimum 
of ½ acre.

2. All lots abutting the southern property boundary shall be a minimum of ½ acre.
3. No access shall be permitted onto Darlene Drive. 
4. Construction of  a six (6) foot high brick wall along the southerly boundary line 

abutting Darlene Drive. 
5. The minimum living area was required to be 2,200 square feet.

6. Building setbacks for principal structures along the rear (westerly) 
boundary shall be a minimum of fifty (50) feet; the westerly thirty-
five (35) feet of which is to remain in its natural vegetative state. 

7. The owner of each lot located along the westerly boundary line shall be 
required to install a six (6) foot high shadowbox fence where no 
natural vegetation exists.  



BCC Written Decision of Approval – June 12, 1989



On August 23, 1989, the Development Review Committee (“DRC”) considered 
the Preliminary Subdivision Plan for Brentwood Club.  To ensure that all future 
owners were aware of the 35-foot natural vegetation buffer, the DRC required 
as a condition of approval, prior to platting, deed restrictions and covenants 
shall be filed that prohibit clearing or removal of vegetation…on the western 
35 feet of the project.”



This condition was also included in the BCC’s 
Preliminary Subdivision Plan approval.  The 
developer abided by this condition of approval by: 
• Including the condition on the Plats;
• Including the condition in the Declaration of 

Covenants and Restrictions; and
• Including the condition in deeds to lot owners.

All of the current applicants and other Brentwood 
Club owners were aware of the conditions prior to 
buying their house. 



Brentwood Club Phase 2 Plat 

Lots 8 through 28 are
subject to this request





35’ wide natural vegetation buffer

35’ natural
vegetation buffer



35’ wide natural 
vegetation buffer





Declaration of Covenants and Restrictions 
for Brentwood Club Phase 2:



In 1989, the BCC found that to make the
Brentwood Club development
compatible with the adjacent properties,
the 35-foot natural vegetation buffer
was required – neither the houses,
vegetation, or other conditions which
required the 35-foot buffer 1989 has
changed.



CONCLUSION AND RATIONALE TO DENY APPEAL

1. The BCC did not “eliminate” the backyards from the requesting
Brentwood owners. Even if one were to exclude the 35 foot natural
vegetation buffer and pretend that the 35 feet is not part of these
Brentwood lots, each one of these lots has a larger backyard than the other
Brentwood lots.

2. There was never any “unintentional” consequence to the County
Commission’s actions. The 35 foot natural vegetation buffer was an agreed
compromise between the Kilgore Road residents, the developer, and the
County Commission.

3. Thus, the 35 foot natural buffer was absolutely and expressly an agreed
condition and each of the requesting Brentwood lot owners knew about the
requirement when they acquired their property. It is a condition of the
Brentwood Club R-1AA zoning, it is expressly reflected on their plats, it is set
forth in their declaration of covenants and restrictions, and the plat is
referenced in their deeds.



4. The 35 foot natural vegetation buffer was already a compromise when
Brentwood Club was zoned and platted.

5. Incompatible with Comprehensive Plan Policies 8.1.1 and 8.2.1 and
Objective 8.2, as compatibility is the fundamental required consideration.

6. Kilgore Road zoning is R-CE and Brentwood Club zoning is R-1AA
making the adjacent zonings incompatible with one another thus,
requiring the 35-foot natural vegetation buffer to maintain rural
characteristics.

7. Each of the requesting Brentwood lots are between 198 feet and 243
deep, most of which are approximately 200 feet deep, averaging 60 feet
more than the other Brentwood lots that average 140 feet deep.

8. These Brentwood owners’ lot depths are approximately 25% larger than
the other lots in Brentwood while the other lots in the subdivision are 1/3-
acre lots. Therefore, these 21 Brentwood lots were platted and made
extra-large and deep to accommodate the 35 foot buffer.



9. No change in circumstances since 1989 – thus, the 35-
foot buffer is still required to maintain compatibility.

10. The Kilgore Road Residents purchased lots in reliance
on this condition and provides an intrinsic value to their
respective lots AND the Kilgore Road Residents gave up
their right to appeal in exchange for these conditions.

11. If approved, this will set a precedent for other
subdivisions to request the removal of buffers.

12. The Orange County Planning and Zoning Commission
recommended denial of the rezoning and we respectfully
request that you do so and deny the requested change to
the plat.



Request DENIAL of the 
Rezoning Appeal and 

Preliminary Subdivision Plan 
regarding applicant’s request to 

reduce or eliminate the 
required 35-foot natural 

vegetation buffer. 



John Smogor Analysis:

The Comp Plan supports providing for compatibility:

FLU Policy 8.1.1 specifies that R-CE is not allowed in the USA
boundary. The existing R-CE was approved in 1967, prior to the
adoption of the Comp Plan, and is grandfathered-in. Therefore the R-
1AA was incompatible with the existing R-CE. That is why staff in
1989 recommended that the lots along the west would have to meet
the R-CE site and building requirements. As a compromise between
the Developer and the R-CE property owners, the conditions were
negotiated and adopted.
FLU Policy 8.2.1 requires that land use changes shall be compatible
with existing development. Performance restrictions and/or
conditions may be placed on property through the appropriate
development order to ensure compatibility.
OBL FLU8.2 states that compatibility will continue to be the
fundamental consideration in all land use and zoning decisions.



We represent 17 of 21 homeowners along Kilgore 
Road:

Sherri Fragomeni
Ronald Hartog
Gary Gentry
Marguerite Gentry
Paul Vissers
Elise Vissers
George E. Smith
Barbara Sheridan
John Stephens
Laura Stephens
David Wilson
Wayne Murray
Priscilla Murray
John Link
Richard Citron
Mohammed Diab
Celestina Rojas



35-foot natural vegetation buffer 



Rezoning Brentwood Club to remove the 35-foot 
buffer is inconsistent with the County’s 

Comprehensive Plan and therefore illegal:

Over 30 years ago, the BCC made the finding that the 35-
feet  natural vegetation buffer and shadowbox fence 
conditions were necessary to meet the County’s 
Comprehensive Plan compatibility requirements. Policy 
FLU 8.2.1 requires land use changes to be compatible 
with existing development.  Objective FLU 8.2 requires 
compatibility to be the fundamental consideration in all 
land uses and zoning decisions. 



The July 1989 BCC approval for the Brentwood Club 
R-1AA zoning is an agreement benefiting the Kilgore 

Road Residents and each of the Brentwood Club 
houses.  Approving the current rezoning request is a 

breach of such agreement. 

The development records for Brentwood Club are clear that the 
1989 zoning approval containing the 35-foot natural vegetation 
buffer and shadowbox fence conditions were and are for the 
benefit of the Kilgore Road Residents and was a requirement to 
allow Brentwood Club to develop.  The BCC imposed 
requirements to maintain the rural characteristics consistent with 
the R-CE zoning while allowing the R-1AA lots to be approved 
and homes to be developed.  In return, the Kilgore Road 
Residents gave up their rights to challenge the 1989 zoning 
approval, which is now time barred. 



The County’s prior actions supports the agreement 
reached in 1989.  The County has consistently 
treated the BCC’s 1989 zoning approval as an 

agreement. 

In a letter from a representative of the Kilgore Road Residents 
to then Commissioner Vera Carter dated June 18, 1990, the 
representative stated that the June 12, 1989 zoning approval 
is a “legal agreement reached between residents of Kilgore 
Road and the Board of County Commissioners,” and 
requesting the BCC enforce the 35 feet natural vegetation 
buffer condition. 

In another letter to County staff dated August 10, 1990, the 
damage to the 35-foot natural vegetation buffer was 
addressed and that such damage be repaired to restore such 
buffer. 



Applicant’s Change in Arguments:

Original rezoning request based on health and safety 
concerns due to wildlife corridor and “varmints” 
invading the lot owners’ backyards. 

P&Z recommended denial of the rezoning, resulting 
in the applicant’s appeal.

On the applicant’s appeal form, the applicant states 
the 35-foot natural vegetation buffer was an 
“Unintentional Consequence” imposed by the BCC.


