TO: Mayor Jerry L. Demings
and
Board of County Commissioners

FROM: Fred Winterkamp, Fiscal & Business Services Division Manager /EA;{,/
DATE: September 23, 2019
RE: Consent Agenda Item - October 8, 2019

Tourist Development Tax Grant Application Review Committee Funding
Agreement for Orlando Philharmonic Orchestra Plaza Live Project

On November 29, 2016, the Board of County Commissioners (‘“Board”) adopted
Ordinance No. 2016-30 (“Ordinance”), which amended the County’s Tourist
Development Plan to authorize funding from available unallocated Tourist Development
Tax (TDT) revenue for legally authorized capital projects and events pursuant to a grant
application process set forth in Section 25-147 of the Orange County Code (Code).
Pursuant to the Ordinance, on October 31, 2017, the Board adopted Resolution No. 2017-
M-44, which established the Tourist Development Tax Grant Application Review
Committee (ARC) to serve in an advisory capacity to the Board, with Tourist
Development Council (TDC) recommendation, by evaluating applications for excess
TDT revenue funding pursuant to established application review criteria and to make
recommendations on same.

At its March 15, 2019 meeting, the ARC evaluated an application from the Orlando
Philharmonic Orchestra (OPO) for excess TDT revenue to help the Plaza Live facility.
OPO requested up to $3,000,000 toward the City acquisition of the Plaza Live facility
and then up to $7,000,000 toward the OPO renovation of the facility. Following its
evaluations of the grant application, the ARC approved recommending the funding
request to the TDC. On March 27, 2019, the TDC approved recommending the funding
request to the Board. Then, on April 23, 2019, the Board approved the funding request
recommended by ARC and TDC and directed staff to develop a funding agreement.

The Plaza Live funding agreement will be presented in two parts with one part now and
another part to follow later. This first funding agreement is between the County and the
City of Orlando to provide $3 million to the City to acquire the Plaza Live facility which
the City will be agreeing to lease long-term for at least 25 years to the OPO for a nominal
annual rate. This acquisition funding agreement contains appropriate real estate
confirmations related to survey, title and appraisals; and requires covenants protecting
the County that require ongoing use as an auditorium, City or non-profit ownership, and
provide for County approval before any other liens or encumbrances related to the Plaza
Live facility. Once the City owns the Plaza Live and OPO is the lessee, OPO can finalize
planning the renovations with the remaining ARC TDT grant funds that will be the subject
of a follow-up renovation funding agreement between the County and the OPO.
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The Board appropriated $8,000,000 per year beginning in Fiscal Year 2017-18 through
Fiscal Year 2022-23 for applicants that apply for funding to the ARC pursuant to Section
25-147 of the Code. The use of TDT revenues for auditoriums and museums is authorized
pursuant to section 125.0104(5)(a)1.b. and c., Florida Statutes, respectively. If approved,
the Comptroller will disburse TDT funds in accordance with the terms of the funding
agreement.

If you have any questions, please contact me at (407) 836-2920.

ACTION REQUESTED:
Approval and execution of Agreement between Orange County, Florida and City
of Orlando The Plaza Live

FMW

C: Byron Brooks, County Administrator
Jeffrey Newton, County Attorney
Randy Singh, Deputy County Administrator
Lila McHenry, Senior Assistant County Attorney



APPROVED BY ORANGE
COUNTY BOARD OF COUNTY
COMMISSIONERS

BCC Mtg. Date: October 08, 2019

AGREEMENT
between
ORANGE COUNTY, FLORIDA
and
CITY OF ORLANDO

THE PLAZA LIVE
(425 North Bumby Avenue, Orlando, FL 32803)

THIS AGREEMENT, made and entered into as of the date of last execution below, by
and between ORANGE COUNTY, a charter county and political subdivision of the State of
Florida (“County”), and CITY OF ORLANDO, FLORIDA, a Florida municipal corporation
(“City”).

WITNESSETH:

WHEREAS, the County currently collects the tourist development taxes authorized by
Section 125.0104(3)(c), (d), and (m), Florida Statutes (“Tourist Development Tax” or “TDT”)
and authorized uses of such Tourist Development Tax include the acquisition, construction
and/or renovation of auditoriums that are publicly owned, but are operated by not-for-profit
organizations and open to the public within the county in which such tax is levied; and

WHEREAS, on November 29, 2016, the Orange County Board of County
Commissioners (“Board”) adopted Ordinance No. 2016-30 (“Ordinance”), which amended the
Tourist Development Plan to authorize funding from legally available unallocated TDT revenue
for legally authorized capital projects and events pursuant to a grant application process set forth
in Section 25-147 of the Orange County Code (“Code™); and

WHEREAS, (i) The Orlando Philharmonic Orchestra, Inc. (“Orchestra™) is a Florida not-
for-profit corporation under Section 501(c)(3) of the Internal Revenue Code of 1986, as
amended, and (ii) The Orlando Philharmonic Plaza Foundation, Inc. (“Foundation™) is a Florida
not-for-profit corporation under Section 501(c)(3) of the Internal Revenue Code of 1986, as
amended, and also is a Type I supporting organization of and for Orchestra under Section
509(a)(3)(B)(i) of the Internal Revenue Code of 1986, as amended; and

WHEREAS, Orchestra applied for TDT capital funding for (i) the acquisition by the City
of real property currently owned by Foundation and used by Orchestra, more particularly
described in EXHIBIT “A” attached hereto, known and operated as “The Plaza Live” (the
“Property”), and (ii) the renovation of the Property by Orchestra, all of which are authorized
expenditures pursuant to the Local Option Tourist Development Act, §125.0104, Florida Statutes
(2019); and
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Revenues derived from the tax levied under Section 25-136 of the Code and made available
under Section 25-147 of the Code to make the payments hereunder. The County shall not cause
such Excess TDT Revenues to be unavailable as a result of dilution of the funds made available
through the application process set forth in Section 25-147 of the Code through funding other
projects through such process.

5.

Disbursement of County Contribution.

(a) Approved Due Diligence. By its approval and execution of this

Agreement, the County hereby acknowledges that the County has received, reviewed, and
accepted each of the following from the City:

(1) Approved Lease. An unexecuted copy of that certain proposed
long-term lease agreement entitled “Plaza Live Lease and Operation Agreement”
to be between the City, as lessor, and Foundation, as lessee, (the “Approved
Lease”) pursuant to which the City intends to lease the Property to Foundation
(the “Approved Lease”).

(ii)  Approved Title Commitment. An executed copy of that certain
ALTA Commitment for Title Insurance bearing File No. 2037-4354298 issued by
First American Title Insurance Company, (the “Title Company”) through its
issuing agent, Lowndes, Drosdick, Doster, Kantor & Reed, P.A., with a
commitment date of May 31, 2019, at 8:00 a.m. (the “Approved Title
Commitment™).

(iii))  Approved Survey. ALTA Survey prepared by Ireland & Associates
Surveying, Inc. and Patrick K. Ireland (PSM No. 6637) bearing File Number IS-
12600 and a Date of Plat or Map of June 24, 2019, and last revised July 16, 2019.

(iv)  Approved Environmental Assessment. Environmental Site
Assessment and ASTM Database Review of the Property prepared by Storm L.
Richards & Associates, Inc. and Jeanne Fillman-Richards, Ph.D., C.E.C., C.E.L.
and Storm L. Richards, Ph.D., C.E.P., C.E.C., C.E.IL,, and dated June 18, 2019 and
presented in June 2019.

(v) Approved Appraisal. Appraisal Report of the Property prepared by
Buhler & Associates LLC and Charles E. Buhler, MAI (No. RZ1311) and E.
Barrett Whitley (No. RZ2796), bearing Project #: 18-000286-01-1 and Report #:
18C026, and having a date of valuation of April 12, 2018, and a date of report of
April 27, 2018 (the “Approved Appraisal”).

(b) Contingencies. The County’s obligation to disburse any portion of the |

County Contribution for the acquisition of the Property is contingent upon and subject to
those matters specifically set forth hereinafter in this subsection 5(b) (each, a
“Contingency,” and collectively the “Contingencies”), and the County will disburse the
County Contribution to the City within five (5) business days after the satisfaction of all
Contingencies, as determined by the County:
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IN WITNESS WHEREOF, the parties have executed this Agreement as indicated below:

ORANGE COUNTY, FLORIDA

Board of County Commissioners

r%:e Demmgs

Orange County Mayor

Date: ﬁ jd./?

ATTEST:

Phil Diamond, CPA, County Comptroller
As Clerk of the Board of County Commissioners

By ’)’(wvé[

f ~ Deputy Clerk

(SEAL)
CITY:

CITY OF ORLANDO, FLORIDA,
a municipal corppratjpg of the Ptyte of Florida

Approved as to form and legality
For the use and reliance of the City of Orlando only

Weslea( P@wa\'\
Assistant City Atlorney

ATTEST:

T osiie Abobudye

/Clty Clerk
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Prepared by:

Daniel L. DeCubellis

Carlton Fields

200 S. Orange Ave., Suite 1000
Orlando, Florida 32801

Parcel Identification No.: 30-22-30-7150-01-000

DECLARATION OF RESTRICTIVE COVENANTS

THIS DECLARATION OF RESTRICTIVE COVENANTS (this “Declaration”) is made
this day of , 2019, by CITY OF ORLANDO, FLORIDA, a Florida
municipal corporation (“City”), whose address is 400 South Orange Avenue, Orlando, Florida
32801, to and for the benefit of ORANGE COUNTY, a charter county and political subdivision
of the State of Florida (“County”), whose address is ¢/o Orange County Administrator, 201 S.
Rosalind Avenue, 5t Floor, Orlando, Florida 32801.

WITNESSETH:

WHEREAS, on even date herewith, City has purchased and acquired from The Orlando
Philharmonic Plaza Foundation, Inc., a Florida not for profit corporation, title to certain real
property situate, lying and being in Orange County, Florida described on Exhibit “A” attached
hereto and made a part hereof (the “Property”); and

WHEREAS, pursuant to that certain Agreement between Orange County, Florida and
City of Orlando regarding tourist development tax funding for The Plaza Live, dated as of the
___dayof , 2019 (the “Funding Agreement”), City has agreed to impose upon
the Property, immediately upon taking title thereto, the covenants and restrictions herein set
forth, for the benefit of and enforcement by County.

NOW THEREFORE, for and in consideration of the mutual covenants and conditions
contained in the Funding Agreement, City agrees and declares that the following covenants,
conditions, restrictions, and agreements (collectively, the “Restrictive Covenants™) shall
encumber and burden the Property:

1. Beginning upon the recording hereof and continuing for a period of at least twenty-five
(25) years thereafter, the Property shall be used solely for an auditorium and associated
amenities, improvements and infrastructure, including, without limitation, parking areas,
open space, and event space, which shall be operated by an organization exempt from
federal taxation pursuant to 26 U.S.C. s. 501(c)(3) (“Non-Profit Entity”), and open to the
public, in compliance with all applicable laws and section 125.0104(5)(a)l.b., Florida
Statutes (2019) (collectively, the “Auditorium™), unless the prior written consent of
County is obtained for other uses, which consent may be withheld or conditioned in
County’s sole and absolute discretion. For the avoidance of doubt, the Property may be
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used in accordance with that certain “Plaza Live Lease and Operation Agreement” of
even date herewith between City, as lessor, and The Orlando Philharmonic Plaza
Foundation, Inc., a Florida not for profit corporation (“Foundation”), as lessee, (the
“Approved Lease”) and all uses described in the Approved Lease shall be deemed in
compliance with this paragraph. A “Memorandum of Lease and Operation Agreement”
between City and Foundation, providing public notice of the Approved Lease, is being
recorded in the Public Records of Orange County, Florida, simultaneously with (but
following) the recording of these Restrictive Covenants.

2. Beginning upon the recording hereof and continuing for a period of at least twenty-five
(25) years thereafter, City shall continuously own the Property and City or a Non-Profit
Entity shall continuously use, occupy, and operate the Property (and all buildings,
structures, or improvements located thereon from time to time) as the Auditorium in
compliance with all applicable laws and materially consistent with generally accepted
standards of practice and performance for other auditoriums and facilities of a similar
nature throughout the United States of America; provided, however, that periodic closure
for weekends and holidays, repair, maintenance, renovation, restoration or the like by
reason of fire or other casualty or otherwise and/or private events shall not be deemed to
be a failure of this covenant.

3. Other than the Approved Lease for the use, occupancy, operation, inspection,
maintenance, service, repair, replacement and/or reconstruction of the Auditorium, City
shall not, neither orally nor in writing, without the prior written consent of County, which
consent may be withheld or conditioned in County’s sole and absolute discretion, sell,
convey, alienate, transfer (including a transfer by agreement for deed or land contract),
assign, or lease the Property, any part thereof, any interest therein, or any buildings,
structures, or improvements now or hereafter located thereon, except as may be permitted
pursuant to the terms of the Approved Lease; provided, however, that this covenant shall
not prohibit City from entering into short term agreements for third-party use of “event
spaces” hereafter located within the Auditorium.

4. City shall not, neither orally nor in writing, without the prior written consent of County
(which consent may be withheld or conditioned in County’s sole and absolute discretion),
create, place, record, or consent to (nor permit to be created, placed, recorded, or exist)
on, against, or applicable to the Property, any part thereof, any interest therein, or any
buildings, structures, or improvements now or hereafter located thereon, any further
monetary or non-monetary liens, pledges, encumbrances, mortgages, security interests,
easements, restrictions, leases, agreements, or other instruments whatsoever
(“Unpermitted Encumbrances”); provided, however, that this covenant shall not prohibit
City from granting easements or similar instruments upon the Property that contain usual
and customary provisions and which are reasonably necessary for the construction,
operation, or maintenance of the Auditorium upon the Property.

5. These Restrictive Covenants may not be amended or altered without the express written
consent of County.
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6. In the event of a breach or default by City of any of these Restrictive Covenants which
continues for more than thirty (30) days following the date of written notice of such
breach or default by City from County, provided, however, that if the nature of the breach
or default is such that it cannot reasonably be cured within such thirty (30) day period,
then City shall have a reasonable period of time to cure such breach or default provided
that it diligently undertakes and pursues such cure, County shall be entitled to full and
adequate relief by any and all remedies permitted at law or in equity, including without
limitation award of damages, injunction, and specific performance. Any remedies
specifically provided by these Restrictive Covenants shall be cumulative with and in
addition to all other remedies permitted at law or in equity.

7. In connection with any dispute arising out of these Restrictive Covenants, or the breach,
enforcement, or interpretation of these Restrictive Covenants (regardless of whether such
dispute results in mediation, arbitration, litigation, or none of the above), each party and
person shall bear the cost of its own attorney’s, paralegal, expert, and court fees and costs
at trial, retrial, on appeal, at hearings and rehearings, and in all administrative,
bankruptcy, and reorganization proceedings. Venue for any action, suit, or proceeding
brought to enforce compliance with these Restrictive Covenants shall be in a court of
competent jurisdiction in and for Orange County, Florida; each party and person hereby
specifically consents to the exclusive personal jurisdiction and exclusive venue of such
court.

8. These Restrictive Covenants shall run with title to the Property, and shall be binding upon
successors and assigns of City. Any transferee of any portion of the Property (regardless
of whether such transferee is permitted or unpermitted under these Restrictive Covenants)
shall automatically be deemed, by acceptance of the title to any portion of the Property, to
have assumed all duties and obligations of these Restrictive Covenants relating thereto.

9. City hereby acknowledges and agrees that City’s agreement to accept title to the Property
subject to and conditioned upon these Restrictive Covenants is made for good and
valuable consideration of County as described in the Funding Agreement, the receipt and
sufficiency of which are hereby acknowledged. Without limiting the generality of the
foregoing, City acknowledges that County has provided all, or a substantial portion of,
the funding necessary to acquire the Property.
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IN WITNESS WHEREOF, City has caused this Declaration to be executed and

delivered as of the date first set forth above.

Signed, sealed and delivered
in our presence:

(Signature of Witness #1)

(Print name of Witness #1)

(Signature of Witness #2)

(Print name of Witness #2)

Approved as to form and legality for the use
and reliance of the City of Orlando, Florida,
only.

By:

Assistant City Attorney

Print Name:

STATE OF FLORIDA
COUNTY OF ORANGE

The foregoing instrument was acknowledged before me this  day of

CITY:

CITY OF ORLANDO, FLORIDA, a
municipal corporation of the State of Florida

By:

Buddy Dyer,
as Mayor of the City of Orlando, Florida

ATTEST:

By:

Denise Aldridge, City Clerk

2019, by BUDDY DYER, as Mayor, and Denise Aldridge, as City Clerk, of the CITY OF
ORLANDO, FLORIDA, a municipal corporation of the State of Florida, who [ X ] is personally

known to me or [ ] has produced

as identification.

Notary Public, State of Florida at Large

My Commission Expires:

Commission No.

(affix seal)
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Acknowledged and consented to by:
ORANGE COUNTY, FLORIDA

By:  Board of County Commissioners

By:

Jerry L. Demings,
Orange County Mayor

Date:

ATTEST:

Phil Diamond, CPA, County Comptroller
As Clerk of the Board of County Commissioners

By:

Deputy Clerk

(SEAL)
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