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SUBJECT: March 21, 2023 — Consent ltem
Environmental Protection Commission Recommendation for
Request for Waiver to Side Setback for the Palladino and
Beaudrault Dock Construction Permit (BD-22-06-120)

The applicants, Wallace Palladino and Mari Beaudrault, are requesting a boat dock
construction permit with a waiver to Orange County Code (Code), Chapter 15, Article IX,
Section 15-343(b) (side setback). The project site is located at 510 Jennifer Lane,
Windermere, FL, 34786 (Parcel ID Number 09-23-28-9354-00-120) on Lake Down in
District 1.

On June 16, 2022, the Environmental Protection Division (EPD) received an Application to
Construct a Dock at the subject property. The project site is located on a small lobe of Lake
Down that creates a cove-like situation with projected property lines from neighboring
properties extending from multiple directions. Accordingly, included with the dock permit
application was an Application for Waiver to Section 15-343(b) to reduce the side setback
requirement from 25 feet to -86 feet in order to construct the dock across an unopened
right-of-way owned by the Town of Windermere (Town), and across one neighbor’s eastern
projected property line (Nathan Hill and Eudene Harry at 713 E 6" Avenue). Included with
the dock permit application was a Letter of No Objection (LONO) from the property owner to
the north (John and Rebecca Prawlocki at 508 Jennifer Lane). EPD received revised plans
on September 12, 2022 that depicted a decrease in the negative setback from -86 feet to
-50 feet.

Waiver Request — Side Setbacks

Chapter 15, Article 1X, Section 15-343(b) of the Code states, “On lots or parcels having a
shoreline frontage of seventy-five (75) feet or greater, docks shall have a minimum side
setback of twenty-five (25) feet from the projected property line, unless such requirement is
reduced by an appropriate waiver which shall be reviewed by the environmental protection
division...”
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The applicants have a shoreline that measures approximately 135 feet in length at the
Normal High Water Elevation; therefore, the dock is required to meet a setback of 25 feet.
On September 14, 2022, the applicants’ agent (Ms. Sheila Cichra) provided revised plans
depicting a decrease in the negative setback from -86 feet to -50 feet extending across the
Town’s unopened right-of-way property line and Mr. Hill and Ms. Harry's eastern projected
property line.

Section 15-350(a)(2) Waivers states, “An application for waiver from the requirements of
sections_15-342(b). 15-343(b), 15-344(a) and_15-345(a) shall be made to the environmental
protection officer. At a minimum, the applicant shall identify the sections and paragraphs of
this article from which the applicant seeks a waiver and the extent of the requested waiver.
The applicant shall also describe (1) how this waiver would not negatively impact the
environment, and (2) the effect of the proposed waiver on abutting shoreline owners. The
environmental protection officer and the board may require of the applicant information
necessary to carry out the purposes of this article.. ”

To address Section 15-350(a)(2)(1), the applicants’ agent states, “The reduced setback
does not increase the impact to the lake versus building at a 25 sethack.”

To address Section 15-350(a)(2)(2), the applicants’ agent states, “The proposed structure
will not adversely affect the adjacent property owner’s view or navigability. The affected
adjacent property owner has signed a LONQ." It should be noted that the LONO referred to
by the applicants’ agent was from the adjoining property owners to the north at 508 Jennifer
Lane (John and Rebecca Prawlocki). Because a LONO was provided, the Environmental
Protection Officer (EPQ) can approve the waiver to side setback from the northern projected
property line in accordance with Section 15-343(b).

Public Noticing

On September 7, 2022, a Notice of Application for Waiver was sent to the affected shoreline
owner located at 713 E. 6" Avenue, Windermere, FL, 34786, and the Town.

On September 28, 2022, the applicants and their agent, and the objectors were sent notices
to inform them of the Environmental Protection Commission (EPC) public hearing on
October 26, 2022.

Objections

On September 1 and 7, 2022, EPD received an objection from Nathan Hill and Eudene
Harry, owners of the property at 713 E. 6" Avenue, which states the following: “Good
morning, | hope all is well. You mentioned that stakes were markers for the sheriff dept to
evaluate safety of the proposed dock entry. | don't recall the exact name of evaluation. | am
following up to check if that occurred already. | have attached a photo of the proximity of our
dock to the proposed dock As you can see we would not be able to get the boat out of the
dock without colliding with other dock as [sic] this dock is placed in proposed location.” At
the request of EPD, the Orange County Sheriffs Office (OCSO) performed a navigation
assessment on September 23, 2022. The OCSO determined that the proposed dock
presented no navigation concerns.

On September 27, 2022, EPD received notification from the Town that states, “The Town
cannot approve the requested waiver. The proposed boat dock, due to its encroachment
across the extended property line of the neighboring property on E 6th Avenue. must also
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obtain approval of a variance from the Town Council. Unless, the Town Council approves
the variance, the Town cannot approve the proposed dock.” The applicants’ agent has
indicated to EPD that an application for variance has been submitted to the Town.

On October 10, 2022, EPD received an additional objection letter from Sandi Kracht (Kracht
Law Firm, PA), as legal counsel for and on behalf of Nathan Hill and Eudene Harry, in which
additional specifics regarding the objection were provided, which are summarized by the
following: “1). The Homeowners’ do not have the riparian rights necessary to build a dock:
2) A reduction of the side setback will detrimentally affect the environment both by causing
unnecessary pollution due to the actual building and use of the dock as well as harming the
abundance of wildlife in the undeveloped upland area of the cove area owned by my clients.
and 3) Allowing the construction of a dock will negatively impact my clients’ view, use and
enjoyment of their lakefront, the second upland portion of their property, and will adversely
impact their ability to navigate their watercraft from their dock to the remainder of the lake.”

Enforcement Action

There was a previous enforcement action on the subject property (Incident #22-605779)
regarding unauthorized shoreline aiteration activity. This incident was closed on May 16,
2022 and the subject property is currently in compliance.

EPD Staff Evaluation

Staff has evaluated the waiver request for compliance with the criteria for approval. The
recommendation of the EPO is to deny the request for waiver to Section 15-343(b) (side
setback), due to a finding that although the applicants have demonstrated there will be no
negative effects to the environment pursuant to Section 15-350(a)(2)(1), as reduction of the
side setbacks will not have any effect on natural resources, the applicants have not
demonstrated that there will be no negative affect on the abutting shoreline owners
pursuant to Section 15-350(a)(2)(2), as an objection has been received.

Environmental Protection Commission Public Hearing

On October 26, 2022, the request was heard by the EPC at a duly noticed public hearing.
The following is a summary of the proceedings:

e EPD provided a presentation to the EPC with a recommendation of the EPO as
follows:

Deny the request for waiver to Section 15-343(b) (side setback), due to a
finding that although the applicants have demonstrated there will be no
negative effects to the environment pursuant to Section 15-350(a)(2)(1). as
reduction of the side setbacks will not have any effect on natural resources,
the applicants have not demonstrated that there will be no negative affect on
the abutting shoreline owners pursuant to Section 15-350(a)(2)(2), as an
objection has been received.

e Ms. Mary Solik, attorney for the applicants, spake in favor of the request.
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¢ The objectors, Nathan Hill and Eudene Harry, and their attorney, Ms. Sandi Kracht,
spoke against the request.

e During discussion, the EPC members noted the following:

o The OCSO clarified that there were no navigational hazards associated with
the proposed dock.

5> The Florida Department of Environmental Protection has already issued a
permit, which indicates they believe the applicants have riparian rights.

= The applicants have done everything they can to eliminate conflicts with
their neighbors by pushing the dock as far as possibie to the north.

o The proposed dock is not oversized or inconsistent with many of the

applications the EPC has seen.

The EPO is recommending denial of the waiver request solely because of

the neighbors’ objection.

¢ The only way the applicants can build a dock is to have a waiver to side
setback granted.

o The applicants’ options for dock placement are limited based on the lot
layout.

]

Based on testimony and discussion during the hearing, the EPC voted to overturn the
recommendation of the EPO and made a finding that the waiver request is consistent with
Code. Chapter 15, Article IX, Section 15-350(a)(2), and voted unanimously to recommend
approval of the request for waiver to Section 15-343(b) to reduce the side setback from the
southern projected property line from 25 feet to negative (-) 50 feet for the Palladino and
Beaudrault Dock Construction Permit BD-22-06-120.

Appeal from the Decision of the Environmental Protection Commission

Chapter 15, Article 1X, Section 15-349(b) of the Code states, “Parties who have previously
filed written objections and whose substantial interests are adversely affected by the
recommendation of the environmental protection commission may appeal to the board
within ten days of the rendering of the recommendation. The appeal shall be filed with the
environmental protection officer and shall be scheduled for a public hearing before the
board. The notice of the appeal will be provided to the applicant and to parties who have
previously objected in writing. The board may affirm. reverse, or modify the decision of the
environmental protection commission. The decision of the board shall be final.”

On November 4, 2022, Ms. Sandi Kracht submitted an appeal of the decision of the EPC to
overturn the recommendation of the EPO, pursuant to Code, Chapter 15, Article IX, Section
15-349(b). The appeal outlined the appellants’ concerns that a reduction of the side
setback will detrimentally affect the environment by causing unnecessary pollution due to
the actual building and use of the dock and will negatively impact her clients’ view, use, and
enjoyment of their lakefront. The Orange County Attorney’s Office confirmed that the
appeal was timely and complete.
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In December 2022, EPD received a written statement from Ms. Sandi Kracht indicating that
she is no longer representing the appellants. On January 3, 2023, EPD received notification
that Attorney Anna Long and Attorney Joe Crawford are now representing the appellants.

On February 6, 2023, the appellants’ attorney withdrew the appeal on their behalf.
Therefore, the public hearing that was scheduled for February 21, 2023 was no longer
necessary and the EPC recommendation for approval of the waiver for the reduced side
setback is being brought forward to the Board for acceptance and approval on the Consent
Agenda.

ACTION REQUESTED: Acceptance of the findings and recommendation of the
Environmental Protection Commission and approval of the
request for waiver to Orange County Code, Chapter 15,
Article IX, Section 15-343(b) to reduce the side setback
from the southern projected property line from 25 feet to
negative (-) 50 feet for the Palladino and Beaudrault Dock
Construction Permit BD-22-06-120. District 1

TLB/DDJ/jk

Attachments
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KRACITT TAW FIRM, PA
REAL FSTATE AND BUSINESS TAW

November 4, 2022

Via lland Delivery and [mail

Environmental Protection Division
Attn: Environmental Protection Officer
Orange County, I'lorida

3165 McCrory Place

Suite 200

Orlando, I'I. 32803
wetlandpermitting/@ocil.net

RE:  Notice of Appeal under Orange County Code, Chapter 15, Article IX. Scction 15-349
Applicants: Wallace Pailadino and Mari Beaudrault (the “Applicants™)

Property Address: 510 Jennifer [ane. Windermere. I'1. 34786
Application No.: BD-22-06-120

To Orange County Iinvironmental Protection Officer:

1 k- 1097797

-

This Firm represents Nathan Hill, Jr. and Ludenc Harry, who own the property located at

713 E. 6" Ave.. Windermere, FI. 34786 with Parcel 1D No.: 17-23-28-9336-50-140.

Pursuant to Orange County Code Section 15-349, this correspondence shall serve as an
appeal of the Waiver for Dock Construction Permit No.: ND-22-06-120, issucd on October 26,
2022 by the Orange County Protection Commission ("LIiPC™) for the subject property (the
“Waiver™). The proposed dock would encroach on my clients” property and also abuts the upland
portions of my clients™ property. My clients have previously filed a written objection to the Waiver
which is incorporated by refercnce and are thercfore entitled to appeal the Waiver under Orange
County Code Section 15-349. This correspondence contains all of the required information as sct
forth under Code § 15-349(d) and is timely filed within ten (10) calendar days of the October 26,

2022 waiver approval.

SANDI ] KRACHT, 1S
S31 W NORSE BIvD.
WINTIR PARK, FLORIDN 32789
PHONT: 107 966455+
FAN: HO7 9664550
WEB WAWACKRACHTTLAWTIRM.COM
TNV SKRACTIF@KRACTTH AWFIRNLCON]




If a waiver is confirmed, the side sctback of the Applicant’s proposed dock would be
negative 50-feet from the southern projected property linc instead of the required 25 fect under
Section 15-343, Orange County Code. Pursuant to Chapter 15. Article [X, Section 15-350(2). of
the Orange County Code, an applicant sceking a waiver from the requirements prescribed by the
Orange County Dock Construction Ordinance must describe and address:

(1) how the waiver would not negatively impact the environment: and
(2) the effect of the proposed waiver on abutting shoreline owners.

Additionally, Chapter 15, Article IX, Section 15-342(a) states that a “dock may not
adversely affect the rights of other persons and property owners™ use of, and access to, the water
body.” Pursuant to Chapter 15, Article [X. Section 15-322. of the Orange County Code. the
purpose of the Construction of Dock Ordinance which governs the permitting of dock construction
in Orange County is to further the protection of important natural habit for fish and wildlife. to
minimize the impact of dock construction on the natural resources of the county, and to insure that
navigable waters are not unreasonably impeded by the construction of private docks. In short,
waivers should not be granted merely upon request, even if a homeowner indicates that they have
riparian rights.

In the instant case, construction of the proposed dock will have significant and direct
adverse impacts on the environment as well as the property rights of my clients. First of all. a dock
built at a negative 50-foot setback would have the unacceptable consequence of impeding access
to my clients’ existing dock and the upland portion of my clients” property which lies beyond the
location of the proposed dock. Additionally, construction ot the proposed dock at a negative 50-
tfoot setback will have the effect of unreasonably obstructing the view which my clients have
historically enjoyed of their property. The Applicants’ requested waiver would allow them to
construct a dock and boathouse that will effectively and unreasonably bisect and divide the two
uplands sections of my clients” property both physically and visually, and therefore. the approval
of the waiver request should be overturned.

Additionally, upholding thc waiver requested by the Applicants will negatively impact
the environment and should therefore be overturned. The Applicants concede that a dock could
not be built without the waiver due to inadequate water depth at a location which comports with
the setback requirements. Therefore. without the waiver, a dock could not be built and would
result in there being no negative impacts to the environment associated with the construction and
use of a dock.

Furthermore, my clients” ability to navigate their watercraft from their dock to the lake
will also be restricted and unduly impaired. As can be seen from the attached photographs. it
will take quite a bit of maneuvering to avoid a collision with the proposed dock. Additionally,
while the sheriff’s office conducted a navigational assessment, this assessment was admittedly
based upon a highly experienced boater and not necessarily that of an average homeowner.
Additionally. the assessment did not take into account water depths in the cove nor did it take
into account the possibility of the Applicants docking a boat or other watercraft on the southern
edge of their proposed dock.

Lastly. it is our contention that the Applicants riparian rights (or lack thercof). should not
have been a factor in determining whether a waiver should have been granted. However. it is



clear that this was the sole determining factor in the EPC's decision. The IPC did not make any
specific finding that the waiver met the criterion as set forth in Chapter 15, Article X, Section
15-350(2). Rather. the Applicants affirmatively represented to the EPC that a State of Florida
Department of Environmental Protection ("DEP™) permit had been issued for the dock and
presented a survey which showed the Normal High Water Line on the Applicants property. Based
upon these two representations, the EPC granted the waiver.

In conclusion, the approval of the Applicant’s request for a waiver of the side setback

requirement should be overturned due to the following:

l.

t2

A reduction of the side setback will detrimentally affect the environment by causing
unnecessary pollution due to the actual building and use of the dock; and

Allowing the construction of a dock will negatively impact my clients’ view. use and
enjoyment of their lakefront. the second upland portion of their property, and will
adversely impact their ability to navigate their watercraft from their dock to the remainder
of the lake: and

The EPC based their decision solely on whether the Applicants have riparian rights.
rather than weighing the criterion set forth in Chapter 15, Article [X, Section 15-350(2).

My clients therefore appeal the decision of the EPC and respectfully ask that the

environmental protection officer schedule this matter before the Board of County
Commussioners. Additionally. my clients preserve and any all rights, including additional
grounds for appeal. pursuant to all applicable laws.

SIK/

Sincerely.

Sandi J. Kracht

Enclosures
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Email- Edward Rysak@ocfl.net
Web: www.ocepd.org

Did you know that our Environmental Permit information is avallable online?
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Do you have questions about the CAD or CAl Process? Please click the link below:
w.ocfl.n [

OrWNGE CornTy
GOVERNMENT
F'1l 0O K1 P

If you have any questions, feel free to reach out to us at wetlandpermitting@ocfl.net. Be sure to
mnclude your permit application number with your request.

PLEASE NOTE: Florida has a very broad public records law (F. S. 119). All e-mails to and from County
Officials are kept as a public record. Your e-mail communications, including your e-mail address may
be disclosed to the public and media at any time.



