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September 2, 2019

TO: Mayor Jerry L. Demings

—AND-

Board of County Commissioners
FROM: Jon V. Weiss, P.E., Chairmag\>>

Roadway Agreement Committ
SUBJECT: September 24, 2019 — Consentjtem

Proportionate Share Agreement For Wetherbee Acres
Boggy Creek Road

The Roadway Agreement Committee has reviewed a Proportionate Share Agreement
for Wetherbee Acres Boggy Creek Road ("Agreement”) by and between DHIC — South
Creek, LLC and Orange County for a proportionate share payment in the amount of
$717,300. Pursuant to Section 163.3180(5)(h), Florida Statutes, an applicant may
mitigate capacity deficiencies by entering into a Proportionate Share Agreement and
contributing a proportionate share payment. The proportionate share payment is due
within 90 days of the effective date of this Agreement.

The Agreement follows the recommendation of the Roadway Agreement Committee
providing for the mitigation of road impacts for 50 deficient trips on the road segment of
Boggy Creek Road from Tradeport Drive to Wetherbee Road in the amount of $14,346
per trip.

The Roadway Agreement Committee approved the Proportionate Share Agreement on
August 21, 2019. The Specific Project Expenditure Report and Relationship Disclosure
Forms are on file with the Transportation Planning Division.

If you have any questions, please feel free to contact me at 407-836-5393.

ACTION REQUESTED: Approval and execution of Proportionate Share
Agreement for Wetherbee Acres Boggy Creek Road by
and between DHIC - South Creek, LLC and Orange
County for a proportionate share payment in the amount
of $717,300. District 4

JVW/HEGB/fb
Attachment



APPROVED BY ORANGE
COUNTY BOARD OF COUNTY
COMMISSIONERS

BCC Mtg. Date: September 24, 2019



Proportionate Share Agreement, Wetherbee Acres
DHIC- SOUTH CREEK, LLC, for Boggy Creek Road, 2019

WHEREAS, the Excess Trip(s) will cause the Deficient Segment to operate below
adopted Level of Service standards; therefore, pursuant to Section 163.3180(5)(h), Florida
Statutes, as amended, the Owner shall provide the County with proportionate share mitigation for
the Excess Trip(s); and

WHEREAS, Owner and County have agreed that the proportionate share payment
necessary to mitigate the impact of the Excess Trip(s) on the Deficient Segment through the
current anticipated Project buildout is SEVEN HUNDRED SEVENTEEN THOUSAND THREE
HUNDRED DOLLARS and 00/100 Dollars ($717,300.00) (the “PS Payment”); and

WHEREAS, County and Owner desire to set forth certain terms, conditions, and
agreements between them as to the development of the Property into the Project.

NOW, THEREFORE, in consideration of the premises contained herein and other good
and valuable consideration exchanged by and between Owner and County, the receipt and
sufficiency of which are hereby acknowledged, the parties hereto stipulate and agree as follows:

Section 1. Recitals. The above recitals are true and correct and are incorporated
herein by this reference.

Section 2. PS Payment; CEL.

(a) Calculation of PS Payment. The amount of the PS Payment for the Deficient
Segment, as described in Exhibit “C,” totals SEVEN HUNDRED SEVENTEEN THOUSAND
THREE HUNDRED DOLLARS and 00/100 Dollars ($717,300.00). This PS Payment was
calculated in accordance with the methodology outlined in Section 163.3180, Florida Statutes.
Owner and County agree that the Excess Trip(s) constitute the Project’s impact on the
aforementioned Deficient Segment based upon (i) Owner’s Revised Traffic Study titled
Wetherbee Acres prepared by VHB, dated February, 2019 for D.R. Horton (the “Traffic Study”),
which is incorporated herein by this reference, and (ii) upon the calculations described in Exhibit
“C.” The Traffic Study was accepted by the Orange County Transportation Planning Division on
May 21, 2019, and is on file and available for inspection with that division (CMS #2018072).
Owner and County further acknowledge and agree that the PS Payment as set forth above shall
be the final and binding calculation of the amount the Owner is required to pay through the
buildout of the currently approved Project as proportionate share mitigation for impacts of the
Project upon roadways within Orange County’s jurisdiction, notwithstanding any subsequent
variance in the actual cost of improvement to the Deficient Segment or actual traffic impacts
created by the Project; provided, however, that if Owner subsequently increases the number of
units and/or square footage, as applicable, of the Project, the Project may then be subject to an
additional concurrency evaluation and proportionate share agreement as set forth in Section 2(d)
below. Owner and County further acknowledge and agree that the calculation of, and agreement
regarding, the amount of the PS Payment constitute material inducements for the parties to enter
into this Agreement.
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Proportionate Share Agreement, Wetherbee Acres
DHIC- SOUTH CREEK, LLC, for Boggy Creek Road, 2019

transportation impact fees applicable to the Project, subject to credits as set forth in Section 3
below.

Section 3. Transportation Impact Fee Credits. County and Owner agree that Owner
shall be entitled to receive transportation impact fee credits on a dollar for dollar basis in an
amount up to but not exceeding the PS Payment in accordance with Section 163.3180, Florida
Statutes, and as specifically described in Exhibit “C.” County further agrees that such credits
may be applied on a dollar for dollar basis against capacity reservation fees at such time as
capacity reservation fees may be required to be paid by Owner in connection with the issuance of
a Capacity Reservation Certificate as contemplated in Section 2 above. In no event shall Owner
receive credits in excess of the PS Payment and in the event the PS Payment exceeds either the
applicable transportation impact fees or capacity reservation fees, as the case may be, Owner
shall not be entitled to a refund for the amount of the PS Payment in excess of such
transportation impact fees or capacity reservation fees.

Section 4. No Refund. The PS Payment (including any capacity reservation fees
paid with the PS Payment) is non-refundable.

Section §. Notice. With the exception of the timing of the PS Payment as set forth in
Section 2(b) hereof, the parties acknowledge and agree that no party shall be considered in
default for failure to perform under this Agreement until such party has received written notice
specifying the nature of such default or failure to perform and said party fails to cure said default
or fails to perform within thirty (30) days of receipt of written notice. Any notice delivered with
respect to this Agreement shall be in writing and be deemed to be delivered (whether or not
actually received) (i) when hand delivered to the person(s) hereinafter designated, or (ii) upon
deposit of such notice in the United States Mail, postage prepaid, certified mail, return receipt
requested, addressed to the person at the address set forth opposite the party’s name below, or to
such other address or other person as the party shall have specified by written notice to the other
party delivered in accordance herewith:

Asto Owner: DHIC — SOUTH CREEK, LLC
834 Highland Avenue
Orlando, FL. 32803

With copy to:  Jonathan P. Huels
Lowndes, Drosdick, Doster, Kantor & Reed, P.A.
215 N. Eola Drive
Orlando, FL 32801

As to County:  Orange County Administrator
P. O. Box 1393
Orlando, Florida 32802-1393
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Proportionate Share Agreement, Wetherbee Acres
DHIC- SOUTH CREEK, LLC, for Boggy Creek Road, 2019

With copy to:  Orange County
Planning, Environmental, and Development Services Department
Manager, Fiscal and Operational Support Division
201 South Rosalind Avenue, 2™ Floor
Orlando, Florida 32801

Orange County

Planning, Environmental, and Development Services Department
Manager, Transportation Planning Division

4200 South John Young Parkway, 2nd Floor

Orlando, Florida 32839

Orange County

Planning, Environmental, and Development Services Department
Manager, Planning Division

201 South Rosalind Avenue, 2nd Floor

Orlando, Florida 32801

Section 6. Covenants Running with the Property. This Agreement shall be binding
and shall inure to the benefit and burden of the heirs, legal representatives, successors, and
assigns of the parties, and shall be a covenant running with the Property and be binding upon the
successors and assigns of the Owner and upon any person, firm, corporation, or entity who may
become the successor in interest to the Property.

Section 7. Recordation of Agreement. The parties hereto agree that this Agreement
shall be recorded in the Public Records of Orange County, Florida, at Owner’s expense, within
ten (10) business days after the Effective Date.

Section 8. Applicable Law. This Agreement and the provisions contained herein
shall be construed, controlled, and interpreted according to the laws of the State of Florida and in
accordance with the Orange County Code.

Section 9. Specific Performance. County and Owner shall each have the right to
enforce the terms and conditions of this Agreement only by an action for specific performance.
Venue for any action(s) initiated under or in connection with this Agreement shall lie in the
Circuit Court of the Ninth Judicial Circuit in and for Orange County, Florida.

Section 10. Attorney Fees. In the event either party hereto brings an action or
proceeding including any counterclaim, cross-claim, or third party claim, against the other party
arising out of this Agreement, each party in such action or proceeding, including appeals
therefrom, shall be responsible for its own attorney and legal fees.

Section 11.  Construction of Agreement; Severability. Captions of the Sections and
Subsections of this Agreement are for convenience and reference only; any words contained
therein shall in no way be held to explain, modify, amplify, or aid in the interpretation,
construction, or meaning of the provisions of this Agreement. If any provision of this
Agreement, the deletion of which would not adversely affect the receipt of any material benefits
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Proportionate Share Agreement, Wetherbee Acres
DHIC- SOUTH CREEK, LLC, for Boggy Creek Road, 2019

IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed
by their respective duly authorized representatives on the dates set forth below.

“COUNTY”

ORANGE COUNTY, FLORIDA
By: Board of County Comm15510ners

By: Ei/W B
rry L. Demings

range County Mayor

Date: 2—‘,/ Sélﬁ /,7

ATTEST: Phil Diamond, CPA, County Comptroller
As Clerk of the Board of County Commissioners
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Proportionate Share Agreement, Wetherbee Acres
DHIC- SOUTH CREEK, LLC, for Boggy Creek Road, 2019

WITNESSES: “OWNER”
/
/ DHIC - SOUTH CREEK, LLC, a

Delaware limited liability company
Print Name: [3 /‘€‘H' m/@l/a"dg

By: DHI Communities II, LLC, a Delaware
U‘LLUK) b Ty limitcyky o aW
Print Name: _ A (GIANDRA Uon - Doy W

Prl&m@ ael Mulhall

Title: Vice President

Date: 3//02 ﬂq'

STATE OF FLORIDA
COUNTY OF ORANGE

The foregoing instrument was acknowledged before me by Michael Mulhall, as Vice
President of DHI Communities II, LLC, a Delaware limited liability company, which is the sole
member of DHIC — South Creek, LLC, a Delaware limited liability company, who is known by

me fo be the person described herein and who uted the foregoing, this ZZ M day of
UQU& , 2019. He is @Wi_ﬂg or has produced

(type of identification) as identification and didgid nopr

(circle one) take an oath.

.3
WITNESS my hand and official seal in the County and State last aforesaid this 4 day
of _AQui ¥ , 20/9

—
e he Shiwmit «
PO ALEXANDRA LION-
f* %ﬁ LION-DO

. Notary Public - State of Florida NOTARY PUBLIC

‘A £ j Commission # GG 201900
" Print Name: ﬂé@(ﬂ"\ﬂ) M Uoh)-Do

My Comm. Expires Jan 13, 2021
My Commission Expires: _{ / 32 { 21
——

" Bonded thraugh Natior s Satary Assr,

N SCNRITRN T v P NPy
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Proportionate Share Agreement, Wetherbee Acres
DHIC- SOUTH CREEK, LLC, for Boggy Creek Road, 2019

Exhibit “B”
Wetherbee Acres
Parcel ID: 20-24-30-0000-00-004

Legal Description: THE NORTHEAST 1/4 OF THE NORTHWEST 1/4
AND THE SOUTHEAST 1/4 OF THE NORTHWEST 1/4 AND THE
SOUTHWEST 1/4 OF THE NORTHEAST 1/4 OF SECTION 20, TOWNSHIP
24 SOUTH, RANGE 30 EAST, ORANGE COUNTY, FLORIDA; LESS THE
WEST 330 FEET OF THE EAST 1/2 OF THE NORTHWEST 1/4, ORANGE
COUNTY, FLORIDA.

SUBJECT TO ROAD RIGHT OF WAY ON NORTH

LESS: BEGINNING AT THE NORTHEAST CORNER OF THE NORTHEAST
1/4 OF THE NORTHWEST 1/4 OF SAID SECTION, RUN WEST 270 FEET;
THENCE SOUTH 322.666 FEET; THENCE EAST 270 FEET; THENCE
NORTH 322.666 FEET TO POINT OF BEGINNING.
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| Proportionate Share Agreement, Wetherbee Acres
DHIC- SOUTH CREEK, LLC, for Boggy Creek Road, 2019

Exhibit “C”

Wetherbee Acres

Log of Project Contributions
Boggy Creek Rd (Tradeoprt Dr to Wetherbee Rd)

IZ. By

S e

-—_Roadway.Improvement Project Information___
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