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Interoffice Memorandum

April 19, 2021

TO: Mayor Jerry L. Demings
-AND-
County Commissioners

FROM:  Joseph C. Kunkel, P. E., Director, Public Works Depan&féﬂl‘ \

CONTACT PERSON: Raymond L.A. Williams, P.E., Manager
Public Works Engineering Division
PHONE NUMBER: (407) 836-7909

SUBJ: Utility Relocation Agreement between Duke Energy and Orange County
Florida for Boggy Creek Road

Orange County plans to widen and improve Boggy Creek Road from a two-lane rural
roadway to a four-lane urban roadway from the Osceola County line to State Road 417 in
Commission District 4. A Utility Relocation Agreement was negotiated between Orange
County and Duke Energy to facilitate the relocation of utility facilities that would interfere
with the proposed roadway construction.

Per the agreement, Orange County will be responsible for costs and expenses incurred in
relocating the utility facilities that are located within dedicated Duke Energy utility
easements. The actual costs for which Orange County would be responsible are not to exceed
the estimated cost of $46,690.48 by more than 20%. Orange County will be required to
approve any excess work in writing prior to its performance.

The Public Works Engineering Division and the County Attorney’s Office have reviewed
the agreement and find the terms and conditions acceptable.

Action Requested: Approval and execution of Utility Relocation Agreement
(Boggy Creek Road Project) by and between Orange
County, Florida and Duke Energy Florida, LL.C, d/b/a Duke
Energy for the relocation of utility facilities on Boggy Creek
Road from the Orange/Osceola County line to State Road
417. District 4.

JCK/RLAW/DEC/ilc

Attachments



APPROVED BY ORANGE
COUNTY BOARD OF COUNTY
COMMISSIONERS

BCC Mtg. Date: May 18, 2021

UTILITY RELOCATION
AGREEMENT
(Boggy Creek Road Project)

This Utility Relocation Agreement (“Agreement™), effective as of the latest date of execution, is
made and entered into by and between ORANGE COUNTY, FLORIDA, a charter county and political
subdivision of the State of Florida, whose mailing address is P.O. Box 1393, Orlando, FL 32802-1393,
hereinafter called (“COUNTY"). and DUKE ENERGY FLORIDA, LLC, d/b/a DUKE ENERGY. a
Florida limited liability company, whose mailing address is 299 1st Avenue N., Saint Petersburg, FL
33701 (*“DUKE™) (DUKE and COUNTY are collectively referred to herein as the “PARTIES™).

WITNESSETH

WHEREAS, the COUNTY is widening Boggy Creek Road between the Orange/Osceola County
line and State Road 417 (the “Boggy Creek Road project™);

WHEREAS, the Boggy Creek Road project crosses certain DUKE utility easements (“Duke
Easements™) within the parcels that the County has acquired for its Boggy Creek Road project
("COUNTY Parcels™);

WHEREAS, DUKE owns certain power poles (“Facilities™) within the DUKE Easements as
shown on the Boggy Creek Road project location map set forth in Exhibit “A” attached hereto and made
a part hereof;

WHEREAS, DUKE and the COUNTY have determined that the Facilities on some of COUNTY
Parcels will interfere with the Boggy Creek Road project based on the current plans of the Boggy Creek
Road project submitted to DUKE., thereby requiring the removal and/or relocation of the Facilities,
("Relocation Work™) as shown on Exhibit “B” attached hereto and made a part hereof;

WHEREAS, COUNTY has requested that DUKE undertake such Relocation Work to eliminate
conflicts between the Boggy Creek Road project and the Facilities; and

WHEREAS, the parties desire that DUKE enter COUNTY s property in order to perform the
Relocation Work, according to the terms and conditions of this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants hereinafter contained, it is agreed
by both parties as follows:

1. DUKE agrees to perform. or cause to be performed, the Relocation Work, in accordance
with Exhibit “B™ in accordance with the construction plans previously provided to DUKE attached as
Exhibit “B-1”. The Relocation Work shall commence within a reasonable time upon the later of the
following: (a) the COUNTY notifies DUKE that a Notice to Proceed in the area for the Relocation Work
to occur has been issued for the successful bid; or (b) the COUNTY's notice to DUKE that all
prerequisite site conditions (such as clearing grubbing and related tasks, including but not limited to the
County’s contractor staking the new right of way every one hundred (100) feet) required by DUKE are
complete, and DUKE has verified such conditions are met. The Relocation Work shall include removing
the Facilities from the COUNTY Parcels no later than one hundred twenty (120) days from the
commencement of the Relocation Work. Delays caused by forces beyond the control of DUKE shall not
be treated as delays for which DUKE is responsible under this paragraph. provided that DUKE has used
reasonable efforts and diligence to avoid or remove such delays.



2. COUNTY agrees that all actual and reasonable expenses incurred by DUKE in order to
perform such Relocation Work shall be paid by COUNTY after receipt. review and approval of invoices
for such expenses, in accordance with the terms outlined in Section 5 below.

3. Based on the construction plans submitted by COUNTY, DUKE has prepared a good
faith cost estimate for all required modifications (the “Cost Estimate™). which explains in detail the
methods, procedures, and assumptions upon which it is based. This Cost Estimate is attached as Exhibit
“C” and made a part of this Agreement, It is recognized that this Cost Estimate may be subject to change
based on final construction drawings, or a change in the schedule or duration of the construction work.
COUNTY shall be responsible for payment of actual costs incurred by DUKE, that do not exceed such
Cost Estimate by more than twenty percent (20%), provided however, that COUNTY shall not be
responsible for any cost in excess of the Cost Estimate unless COUNTY has approved such excess work
in writing prior to its performance, such approval not to be unreasonably withheld or delayed.
Notwithstanding the foregoing, because of the demanding and time-sensitive nature of construction
activities, DUKE may reasonably determine that a required change to the construction contract, once
underway, constitutes an emergency, based upon established standards of reasonable construction and
may apply to COUNTY for payment of the same, which request shall not reasonably be withheld.
COUNTY shall use reasonable efforts to respond to a request for approval from DUKE for such
exceedance within twenty-four (24) hours of receipt by the COUNTY'S Highway Construction Manager
or designee of DUKE’s written request with written justification.

4. The Cost Estimate shall include all materials necessary for the Relocation Work as set
forth in the line item labelled “Total Material Cost™. DUKE shall submit to COUNTY invoices for costs
of such items and after receipt of invoices, COUNTY shall submit payment to DUKE in accordance with
Section 5 of this Agreement, provided the costs of such items are included within the Estimate in
accordance with the terms outlined below.

5. [n conjunction with the Relocation Work, DUKE shall execute and record subordination
agreements (“Subordination Agreements™) related to the DUKE easements for parcels 1025 and 1032. As
to parcels 7010. 8005A, 8005B, 8010, 8032, and 8033, DUKE and the COUNTY will agree to a
utilization or encroachment agreement. As to parcel 7008. DUKE will deliver letters of no objection.
COUNTY shall pay such invoices to DUKE within sixty (60) days of receipt by the COUNTY's
Highway Construction Manager or designee of such invoices.

6. DUKE’s electrical lines will remain energized during the Boggy Creek Road project.
Any outages of any of DUKE’s electrical lines required by DUKE, COUNTY or its agents to undertake
the Boggy Creek Road project shall be solely at the discretion of DUKE based on system availability.
Any COUNTY requests for outages of the lines shall be made to DUKE as far in advance as possible of
the requested date, at a minimum of twenty-one (21) calendar days. DUKE requires ten (10) calendar
days to write a Switching Order and five (5) calendar days to coordinate crew availability. Delays caused
by the need for outages shall not be treated as delays for which DUKE is responsible and DUKE shall
have additional time to complete such work.

7. During the Relocation Work period, COUNTY shall use reasonable efforts to allow
DUKE continuous, unobstructed access to all the Facilities to the extent reasonable. Delays caused by
lack of access shall not be treated as delays for which DUKE is responsible and DUKE shall have
additional time to complete such work.

8. For the duration of this Agreement, COUNTY and DUKE, and their respective agents
and/or contractors and subcontractors shall each provide and maintain insurance or self-insurance
coverage of such types and in such amounts as may be deemed necessary by each party. Such insurance



or self-insurance shall include at a minimum workers’ compensation and employers” liability, business
automobile liability and commercial general liability coverage.

9. Neither party to this Agreement or its officers and employees shall, by this Agreement, be
deemed to assume any liability for the acts, omissions and/or negligence of the other party. The
provisions of this paragraph will survive the termination of this Agreement.

10. Notices. Any notice or other communication permitted or required to be given hereunder
by one party to the other shall be in writing and shall be delivered or mailed, by registered or certified
United States Mail, postage prepaid, return receipt requested, or by nationally recognized, overnight
courier (e.g., Federal Express) the party entitled or required to receive the same, as follows:

To DUKE: Duke Energy Florida, LLC d/b/a Duke Energy
Land Services Manager
Attention: Manager, Land Services
3300 EXCHANGE PL
LAKE MARY. FLORIDA 32746

With a copy to: Duke Energy Florida, LLC d/b/a Duke Energy
Distribution Engineering
452 ECROWN POINT RD
WINTER GARDEN, FLORIDA 34787
Attention: Manager, Engineering Division

To COUNTY: Orange County Administrator
P.O. Box 1393
Orlando, FL. 32802-1393
Attention: County Administrator

With a copy to: Orange County Public Works
4200 South John Young Parkway
Orlando, FL. 32839
Attention: Manager, Engineering Division

I1. This Agreement is governed by the Laws of the State of Florida and appropriate venue is
only in the Ninth Judicial Circuit of Orange County, Florida.

12. This Agreement and its attached exhibits constitute the entire Agreement between the
parties and supersede any previous understanding between the parties. Changes to this Agreement
affecting the terms must be made in writing by addendum and executed in substantially the same manner
as this document. If any provision in this Agreement is invalidated, all remaining provisions shall
continue in full force and effect, unless terminated.

14. All work performed by DUKE shall reflect the original approved “Red, Green and
Browns™ (RGB's) based on the construction plans attached as Exhibit “B-1". If field conditions change
and warrant the need to modify the design, DUKE and the COUNTY will use reasonable efforts to agree
on the submission of revised RGB's to the COUNTY.



15. COUNTY shall be responsible for staking the Boggy Creek Road right-of-way prior to
the Relocation Work. The staking requirements (e.g., types of stakes. location) will be agreed by DUKE
and the COUNTY, to the extent further clarification is needed by either party.

16. Force Majeure: Neither party shall be held liable or responsible to the other Party nor be
deemed to have defaulted under or breached this Agreement for failure or delay in fulfilling or performing
any term of this Agreement when such failure or delay is caused by or results from any cause beyond the
reasonable control of the affected Party, including but not limited to, fire, flood, embargo. war, an act of
war (whether war is declared or not), insurrection, riot, civil commotion, strike, lockout or other labor
disturbance, act of god or act, omission or delay in acting by any governmental authority or the other
Party or an activity or operational or service requirement of a Party as an electric utility; provided,
however, that the Party claiming the right to excuse performance by reason of force majeure shall use
reasonable efforts to avoid such cause of nonperformance, and shall continue performance hereunder with
reasonable dispatch whenever such cause is removed. Either Party shall provide the other Party with
prompt written notice of any delay or failure to perform that occurs by reason of force majeure.

17. The terms, provisions, covenants and conditions of this Agreement shall be binding upon
and inure to the benefit of DUKE and COUNTY, their respective successors and assigns; provided
however, that this Agreement shall not be assignable without the prior written consent of the other party
hereto.

[Signatures appear on the next page.]



IN WITNESS WHEREOF. the parties hereto have caused these presents to be executed by their
duly authorized officers, and their official seals hereto affixed. the day and year below names signatures.

ORANGE COUNTY, FLORIDA
By: Board of County Commissioners

By:.
oA Jerry L. Demings, County Mayor
Date: ‘ 0 han
——MAY 18 201

ATTEST: Phil Diamond, CPA, County Comptroller
As Clerk of the Board of County Commissioners

By: /@u/%d,\

Printed Name:

Deputy Clerk Katie Smith

DUKE ENERGY FLORIDA, LLC. aFlorida
limited liability company

, Eric Rathburn, Diréctor, Land Services
ATTEST: Fymuyl %MI/

Samue! Kywe

Printed N ;
/ Susanag M. Price.

Printed Name

{

STATE OF FLORIDA
COUNTY OF Pipella®

The foregoing instrument was acknowledged before me this / 7 day of f;lf r / \
20210y Bne adhibwn by means of [} physical presence or [0 online notarization.
That he/she is personally known to me or has produced as identification
and has/has not taken an oath.
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EXHIBIT A




EXHIBIT “B"

(Relocation Work)















EXHIBIT “B-1”

(Construction Plans)
















































Host' hitp://entdukerpt duke

energy.com/ReportServer

CU Estimate
Job Cost Summary
Sorted by: Site, Employee Name

Report Last Refreshed on

11/05/2020 07-31

Estimate Request:

Work Site:

Master WO:

Estimate Version:

Estimated On:

2538063

TD-FL

28421303

{4

11/04/2020

Design 28421303 - A for Work
Request 284213031

BOGGY CREEK RD FROM SR 417
S TO SIMPSON RD BILLABLE

Design 28421303 - A for Work
Request 284213031

At: 05:36:21 PM By: MAXADMIN

Request Type:

Estimate Type:

JOB

DESIGN

11/05/2020 07°32

Informational Use Only

EXHIBIT C
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Host http_/entdukerpt. duke-
energy.com/ReportServer

CU Estimate

Job Cost Summary
Sorted by: Site, Employee Name

Report Last Refreshed on

11/05/2020 07:31

Labor Hours
Labor Hours - On Site

Laoor Hours - Off Site

Total Labor Haurs:

Costs Labor Cost
Services Cost

Tools Cost

Totai Labor, Services, & Toofs Cost:

New Matenal Cost

Less Salvage

Total Material Cost:

Total Overheads

Total Gross Cost

Less Appiied Contributions:

Total Net Cost

Pius Total Deterred Cost

Totat Estimated Cost:

Show Repoart Criteria

267.61 26761

0 0 0

267.61 0 267.61
2578193 0 25781.93
0 0

0 0 0
25781.93 0 25781.93
5464 35 0 5464.35
0 0
5464.35 0 5464.35
15444 2

46690.48

0

46690 48

0

46690.48

11/05/2020 07 32

Informational Use Only

EXHIBIT C
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