Interoffice Memorandum

August 30, 2021

TO: Mayor Jerry L. Demings
-AND-

County Commissioners e
-
FROM: Ed Torres, M.S., P.E., LEED AP, Directo%
Utilities Department

SUBJECT: BCC AGENDA ITEM - Consent Agenda
September 14, 2021 BCC Meeting
License Agreement ORAN-60-007 between Florida Central Railroad
Company, Inc. and Orange County for Utility Work Related to the All
American Boulevard Improvements Project
Contact Person: Lindy A. Wolfe, P.E., LEED AP, Manager
Utilities Engineering Division
407-254-9918

Orange County Public Works is constructing roadway improvements on All American
Boulevard from the intersection of Edgewater Drive and Clarcona-Ocoee Road to
approximately 500 feet west of the intersection of Forest City Road (SR 434) and
Kennedy Boulevard. Some of the county utility facilities are in direct conflict with the
proposed roadway improvements and must be relocated.

The Florida Central Railroad Company, Inc. (FCEN) License Agreement authorizes
Orange County to work within the FCEN's right-of-way for the installation of
approximately 120 linear feet of 6” force main within 120 linear feet of 16" casing.
Orange County will pay FCEN an annual license fee in the amount of $981.82, in
advance in annual payments on the anniversary date of this License as long as this
License remains in force and effect. The annual license fee will increase on the
anniversary date of this License Agreement in proportion to the increase in the
Consumer Price Index, series CWUROOOOAAQ annual data.

The Orange County Attorney’'s Office and Risk Management Division reviewed the
agreement and find it acceptable. Utilities Department staff reviewed the agreement
and recommends approval.

Action Requested: Approval and execution of License Agreement ORAN-
60-007 by and between Florida Central Railroad
Company, Inc. and Orange County for utility work
related to the All American Boulevard Improvements
Project.
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APPROVED BY ORANGE
COUNTY BOARD OF COUNTY

COMMISSIONERS

BCC Mtg. Date: September 14, 2021 ORAN-60-007

LICENSE AGREEMENT

THIS LICENSE AGREEMENT is made and entered into as of this f_qzl/lday of
SepPt 2021 by and between FLORIDA CENTRAL RAILROAD COMPANY,
INC.,, a Florida corporation with an address of 3001 West Orange Avenue, Apopka, FL
32703 ("FCEN") and ORANGE COUNTY, a Charter County and Political subdivision

of the State of Florida with an address of 201 South Rosalind Avenue, Orlando, FL
32801 (the "Licensee").

Preliminary Statement

A

Licensee, for the economical and convenient conduct of Licensee's business,
desires to obtain from FCEN a license to use a portion of FCEN's right of way
leased to FCEN pursuant to a lease agreement between FCEN and CSX
Transportation, Inc. (the "CSX Lease"), without establishing, claiming, or

possessing any estate or interest therein (the "License"), for the benefit of
Licensee.

FCEN has the right, power and authority to enter into this License Agreement,
pursuant to the CSX Lease.

Licensee desires to construct and maintain an underground sanitary sewer force
main and abandon and grout in place an existing 4" (four inch) force main in 16"
(sixteen inch) casing as per Licensee Agreement ORAN-062-016 (collectively,
the "Pipes") within the License Area, defined below. No open cut is to be
performed on railroad property.

NOW -THEREFORE, in consideration of the mutual promises contained herein the
parties agree as follows:

L

GRANT OF LICENSE

FCEN hereby grants unto Licensee, its successors and assigns a License, with
authority to enter upon, construct and maintain, pursuant to this License, the
under FCEN's tracks and right of way near the intersection of Clarcona Ocoee
Road and the proposed New All American Road crossing DOT# 926 11SE
Railroad milepost ST 808.58 Orlando, Orange County, Florida, approximately
one thousand fifty (1050") feet northwest of Railroad Mile Post ST 809, DOT

Crossing 622396Y (the "License Area"), described on Exhibit A, which is
attached hereto and incorporated herein.

SUBJECT TO MASTER LEASE AGREEMENT
This License shall be subject to the tenns and conditions of the CSX Lease, a
memorandum o fwhich i recorded in the public records in Bk 5098 P498 1.

STATUS OF SUBCONTRACTORS
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For purposes of this Agreement, all references to Licensee shall include Licensee, its
contractors, subcontractors. agents, officers, employees, and others acting under its
or their authority.

USE

Licensee shall use the License Area for the construction, maintenance, repair,
renewal, modification, relocation, reconstruction, removal, and operation of the
Pipes that are the subject of this Agreement only for the conveyance of wastewater,
and any other purpose or use is prohibited. Notwithstanding any contrary provisions
herein, Licensee agrees that this License shall not be used in any way that will
inhibit the use of the License Area by FCEN, its successors, or assigns. The Pipes
shall be constructed, maintained and operated by Licensee in accordance with
Exhibit A. In addition, an existing 4™ (four inch) force main existing under License
Agreement ORAN-062-016 will be grouted and abandoned in place using quality
materials and complying with any applicable standards of the industry.

CONDUCT OF WORK

All work connected with the construction, maintenance, repair, renewal,
modification, relocation, reconstruction, or removal of the said Pipes shall be
undertaken within the License Area. However, no such work shall be performed
without prior written notice to, and approval of, FCEN’s General Manager or
designate. No open cut is to be performed on railroad property. Any and all work
shall be performed in a manner satisfactory to FCEN. All work shall be performed
at times and in a manner which shall not disturb the reasonable operation of the
business of FCEN. At the sole discretion of FCEN’s General Manager, flag
protection services may be required during construction and periods of
maintenance. Licensee, in accordance with Section 14 below, shall be responsible
for all costs and expenses of any flagging service.

TERM

The term of the License Agreement shall run for a period of one (1) year from the
above date. Thereafter, this Agreement shall automatically renew for successive
one-year periods unless or until it is terminated as provided below. In no event

shall the term of the License or this Agreement extend beyond the term of the
CSX Lease.

DEFAULT

The failure by Licensee to perform any of its obligations when due under this
License Agreement shall constitute an event of default (a “Default™). Upon default,
FCEN may terminate this License Agreement upon thirty (30) days’ notice to
Licensee.

TERMINATION

Notwithstanding any contrary provisions contained herein, this Agreement may be
terminated at any time by either FCEN or Licensee by giving to the other party thirty
(30) days advance written notice of its intention to so terminate. In the event of
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termination, Licensee shall remove the Pipes and restore the License Area as nearly
as possible to as good order and condition as when original entry was made thereon
by said Licensee, at its sole expense, cost and liability.

GOVERNMENT REQUIREMENTS

Instatlation of the Pipes pursuant to this License Agreement shall be performed in
accordance with all appropriate governmental and administrative requirements for
the use(s) for which such Pipes are to be maintained.

FCEN REGULATIONS
Licensee agrees that it shall observe and obey all regulations of FCEN respecting the
use of the License and the License Area.

NON-PERMANENT LOCATION

Licensee recognizes that it may be in the best interest of FCEN to move the Pipes to
other areas within FCEN’s property, and therefore, Licensee agrees, at Licensee’s
cost and expense, to move or relocate the said Pipes at the reasonable request of
FCEN. Licensee hereby agrees to effectuate and perform such move expeditiously
and within reasonable constraints of time.

RISK, LIABILITY, INDEMNITY

12.1  To the extent permitted by law, Licensee shall defend, indemnify, and save
FCEN and its officers, shareholders, directors, affiliates, parents, employees, and
agents harmless, from and against, any and all liability, loss, claim, suit, damage,
charge, or expense (including reasonable attorney’s fees and experts) which any
such party may suffer, sustain, incur, or in any way be subjected to, on account of
death of, or injury to, any person and damage to or loss of or destruction of any
property, arising out of, or resulting from, or in any way connected with, the
construction, presence, existence, repair, maintenance, replacement, operation, use,
or removal of Licensee’s Pipes, the use of the License Area pursuant hereto or any
structure in connection therewith, or restoration of the License Area to good order or
condition.

12.2.  Use of FCEN’s right of way involves certain risks of loss or damage as a
result of FCEN’s operations. To the extent permitted by law, Licensee expressly
assumes all risk of loss and damage to persons or Licensee’s property or Pipes, in,
on, over, or under the License Area, including loss of or any interference with use
thereof, regardless of cause, including derailment, arising out of FCEN’s
operations. For purposes of this section, Licensee’s property shall include the
contents of the Pipes as well as property of third parties situated or placed upon
FCEN’s right of way by Licensee or by such third parties at the request of or for
the benefit of Licensee.

12.3  Without limiting the generality of other provisions herein, to the extent
permitted by law, Licensee also expressly assumes all risk of loss which may
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result from Licensee’s failure to maintain either the Pipes or the required depth
and support for the Pipes.

12.4  Without limiting the generality of other provisions contained herein, to the
extent permitted by law, Licensee assumes all responsibility for, and agrees to
defend, indemnify, and hold FCEN and its officers, shareholders, directors,
affiliates, parents, employees, and agents harmless from (a) all claims, costs, and
expenses, including reasonable attorneys’ fees as a consequence of any pollution
of air, water, land, and/or ground water on or off the License Area, arising from,
or in connection with, Licensee’s use of this License Area or resulting from the
leaking, bursting, spilling, or escape of the material transmitted in or through
Licensee’s Pipes; (b) any claim or liability arising under federal or state law
dealing with pollution of air, water, land, and/or ground water arising from the
circumstances referenced in (c¢) of this provision or the remedy therefrom or the
remedy thereof; and (c) any subsidence or failure of lateral or subjacent support of
FCEN's tracks.

12.5 Obligations of Licensee hereunder to defend, indemmify, and hold FCEN
harmless shall also extend to companies or other legal entities that control or are
under common control with FCEN and its/their respective officers, shareholders,
directors, agents, and employees.

12.6  Nothing herein shall be construed as a waiver of Licensee’s sovereign
immunity.

12.7. Licensee’s duty to defend, indemnify, and hold FCEN harmless shall
survive the expiration and/or termination of this License Agreement and shall be
subject to Section 768.28, Florida Statutes.

NOTICES

All notices on the part of Licensee to FCEN shall be given in writing to the General
Manager, FLORIDA CENTRAL RAILROAD COMPANY, INC., 3001 West
Orange Avenue, Apopka, Florida 32703.

All notices on the part of FCEN to Licensee shall be given in writing to the Director,

Orange County Ultilities Department, 9150 Cwrry Ford Road, Orlando, Florida
32825,

All notices shall be delivered in person or via overnight courier.

FCEN COSTS AND EXPENSES

Licensee agrees to pay to FCEN all reasonable costs and expenses incurred by
FCEN due to FCEN’s granting of this License or due to the use, maintenance, or
existence of said License by Licensee. Such costs and expenses shall include, but
are not limited to, FCEN’s cost of providing flag protection services pursuant to
Section 5 above. Licensee’s cost for such flag protection services, or other safety
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measures, shall be the then-current rate per day for the particular protection
services that FCEN determines, in its sole discretion, are required after reviewing
the needs of the work site.

COSTS AND ATTORNEYS’ FEES

In the event FCEN retains the services of attorneys, other professionals, or
persons in order to collect fees or other obligations from Licensee hereunder,
FCEN shall be entitled to collect from Licensee all such attorneys’ fees and costs
for litigation and appeals thereof.

NO WARRANTIES

This License is herein granted without any warranty, express or implied, and
Licensee hereby agrees that no damages shall be recoverable from FCEN because of
any dispossession of Licensee or because of any failure of, defect in, cancellation of,
or termination of, FCEN’s property interest in the License Area.

ASSIGNMENT

No assignment of rights or privileges hereunder by Licensee shall be valid unless the
written consent of FCEN is first obtained.

FUTURE PARTIES
This License shall inure to the benefit of, and be binding upon, the Parties hereto and
their respective, heirs, legal representatives, successors, and assigns.

REMEDIES

The remedies under this Agreement are cumulative and shall not exclude any other
remedies to which any party may be lawfully entitled. The failure or delay of any
party to insist upon the strict or timely performance of a covenant hereunder or any
obligation hereunder, shall not be a waiver of such party’s right to demand strict
compliance therewith in the future.

CAPTIONS

All titles or captions are inserted for convenience only and they in no way shall be
construed to define, limit or describe the scope of this Agreement or any provision
thereof.

SEVERABILITY

If any clause or provision of this Agreement shall be deemed to be invalid or
unenforceable under present or future laws, then, in that event it is the intention of
the Parties that the remainder of this Agreement shall not be affected thereby.

CHOICE OF LAW

This instrument is being delivered and is intended to be performed in the state of
Florida and shall be construed and enforced in accordance with the laws of that state.
Any aggrieved party may proceed to enforce its rights in the appropriate action at
law or in equity. Venue for all suits arising out of this instrument shall lie
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exclusively in the Courts of Orange County, Florida. By execution or adoption of
this agreement, each party hereby submits itself to the in personam jurisdiction of
the Courts of Orange County. Florida.

INSURANCE

During construction, maintenance, repair, renewal, modification, relocation,
reconstruction, or removal of the said Pipes Licensee’s contractor shall maintain
insurance in the following amounts:

(a) General liability insurance in the amount of Two Million dollars
($2,000,000);

(b) Contractual lability in the amount of Two Million dollars ($2.000.000);

(c) Worker’s compensation, statutory limits or greater;

(d) Automobile liability, One Million dollars {($1,000,000); and

(e) Railroad Protective Liability with bodily injury protection of Two Million
dollars ($2,000,000) and property damage of Two Million dollars
(82,000,000).

All such insurance shall name FCEN as an additional insured. The original of the
railroad protective liability policy shall be provided to FCEN and certificates of
insurance evidencing Licensee’s compliance with subparagraphs (a), (b), (c), (d),
and (e) above shall be forwarded to FCEN prior to any work commencing on or
within the License Area. Notwithstanding anything to the contrary, the insurance
required under subparagraph (e) shall only be required during installation of the
Pipes and whenever the Pipes will be reconstructed, updated, maintained, or
otherwise improved.

MODIFICATION

All modifications or waivers to this License Agreement must be in writing and
executed by both parties.

MERGER

This Agreement represents the final, complete, and exclusive understanding of the
Parties of the subject matter hereto.

LICENSEE’S AUTHORITY TO EXECUTE THIS AGREEMENT
Licensee represents and warrants that it has taken all necessary actions required in
order to enter into this License Agreement and cause it to be fully enforceable

against Licensee, and that its agent below is authorized to execute this License
Agreement.

ANNUAL FEE

Licensee shall pay to FCEN for this License, an annual license fee of Nine Hundred
Eighty-One and 82/100 ($981.82) Dollars, plus sales tax, if applicable. The license
fee shall be payable in advance in annual payments on the anniversary date of this
License for as long as this License remains in force and effect. Such annual license
fee shall increase annually on each anniversary date of this License Agreement in
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proportion to the increase in the Consumer Price Index, series CWUROO00AAQ
annual data, as published by the United States Department of Labor, Bureau of
Labor Statistics, over such index from the prior year, provided, however, that in no
event shall the annual fee be less than Nine Hundred Eighty-One and 82/100
(3981.82) Dollars. In the event Licensee fails to make the aforesaid annual payment,
Licensee shall be considered to be in default therefore in accordance with Section 7
and 15 above and shall be responsible for all costs and expenses incurred in
collection of this payment. In the event that FCEN has failed to invoice its pricing
correctly for any year, FCEN shall have the power to retroactively adjust its price for
any past year to conform to that past year's proper pricing schedule. Any retroactive
price increase shall be paid for by Licensee together with the annual license fee.

IN WITNESS WHEREOF, the parties have executed this Agreement as a sealed
instrument on the day, month and year first written above.

Signed and delivered in the presence of: FLORIDA CENTRAL RAILROAD

COMPANY, INC.
F”’-,‘_-—-—_' ~ »
W By: Z'i’QM) ! EM _
Witness &~
Print Name: ”MZ //76/4;0-—-—/'
Witness
Print Name: s
ORANGE COUNTY, FLORIDA

By: Board of County Commissioners

oy Tt . Bty

Jeny L. Demings
Orange County Mayor

ATTEST: Phil Diamond, CPA, County Comptroller
As Clerk of the Board of County Commissioners

st

Deputy Clerk
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EXHIBIT A
LICENSEE'S APPLICATION FOR PIPES CROSSING
(8 Pages)
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i
Ffr same as legal address
above, check here

Billing City: Orlando

Billing Address Line 1: 9150 Curry Ford Rd

{Biting State: Fiorida

O SR

iBilIing Address 2;

Billing Zip: 32825

Owner Contact Iinformation

ContactName: Jose Hemandez, PE

!Tille: Chicf Enginecr

Office Phone:  (407) 2549718

“Extension: n/a

E4mail: jose.hemandez2@ocflnet

[Moblle Phone: n/a

Emergency

Dhone: {407)B36-5515

i same as legal address

Englneer/Consultant/

Tetra Tech, Inc.

{abave, check here: JAgent Company Name:

i(ontaa Name: Jfason Warren

‘EAddress Unel: 201Epinest

‘Address Une2: Suite 1000 . )
Qty: Orlando ) State: Florida

Office Phane (40714804404

Zip: 32801

Mobile Phone:  (224)623-3968

E-mall jason.wamen@tetratech.com

Is this covered by existing Raliroad permit/
greeimentor master ag

sent?

ls lﬁl's project refated to anather
tfansaction/project with raliroad?

iif yes, describe: All Amcrican Blvd Roadway Project V

Is this a new

installation? "%, nasfiaion in Ralrosy ROW

Upgrade/Replacement/Relocation of Exksting Fadillties

Will praposed Installation. connect to an

lexisting facliity within rallroad corridor?

]

~ [iFthis s not a'new installatlon; procaed with completing this |
form for the ‘Upgrade/replaceme nrelocation/change.

Type of instaliation:

Pipe

Method: Sub-grade

Planis of any sidrgrade 30"
diameter are subject fo

tracks anywhere in excess of 150-feet?

;Wlll lhk Installation be parallel to raliroad company

No

If yes indicate Jength In feet.

10
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e o ‘
gat:';:gtzés,eofrantotopof ) 550 min
{aury; Not beneath tracks as¢
Bury: Roadway ditches: 450"
Temporary traclf support or siprapping required: No
Wires, pole obstructions to berelocated: No
B T R
R
Pipe Type: Water - Force Main Fiamable: No
i, e -
Pipd Spedfications ] Carrier Pipe Casing Pipe
Materlals Specs & Grade AWWA C900 DR1B PVC '|ASTM A 139.Grade B Steel
Minlmum Yield Strength of Materlal PSI  },000psi 35,000
Mit] Test Pressure P51 470ps| ' |esopst
inside Diameter J6.134' A 15.5°
Wall Thickness Joasy 0.25*
Outside Dlameter ]5.900‘ 160"
[Typeof Seam ' . None - S pira lweld
Laying Lengths " |aaer ?0.0'
Kind of Joints Restrained (Outside restraint) '|restrained (Welded)
Number of Vents: 0 Size of Vents: n/a Helghit AboveGround: w/a
Seals: Both Ends , Cathodic Protection: No Protmivgtoatlng: Yes
Type, size and spadng of insulators or supports: Type 304 stalnless steel casing spacers min 8" wide, max65 spacing

Page3of4
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If appilcation is approved, applicant agrees to reimburse the Railroad for any cost incued by the raiiroad incident to
installation, maintenance, and/or supervision necessitated by this installation and further agrees toassume all lability for
accidents or injuries which arise as a result of this installation

IF THE APPLICATION IS APPROVED, THE APPLICANT SHALL EXECUTE THE RAILROAD'S STANDARD FORM OF LICENSE
AGREEMENT. IN THE EVENT THE RAILROAD INCURS LEGAL FEES IN EXCESS OF $500 IN CONNECTION WITH THE COMPLETION
OF THE LICENSE AGREEMENT THE APPLICANT SHALL PAY FOR ALL SUCH LEGAL FEES OF THE RAILROAD IN EXCESS OF $500.
WHETHER APPROVED OR DENIED, IN THE EVENT LITIGATION ARISES OUT OF OR IN CONNECTION WITH THIS APPLICATION OR
THE UNDERLYING SUBJECT MATTER OF THIS APPUCATION, THE APPLICANT SHALL BE RESPONSIBLE FOR, AND AGREES TO
PAY, ALLATTORNEY'S FEES AND COSTS INCURRED BY THE RAILROAD. THE APPLICANT AGREES THATTHERE IS VALID
CONSIDERATION EXCHANGED BY ALL PARTIES HERETO TO SUPPORT ALL OBLIGATIONS CREATED BY THIS APPLICATION.

Date: ; “\'ll_l_lglﬁ A o :V';-Irl\t_:!:\"e~EN” ““‘l"\curg__:]. _A.._.,,~.~;-J

Title of Officer ‘Printed Name of Officer
iSigning Application:  (laie { E Aqineer  signing Applcaton:  dose I“FPjuApDEL

Pagedof 4
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ABBREVIATIONS
R AR RELEASE VALVE w MECHANICAL JONT
BOV BLOW-OFF VALVE NTS NOT TO SCALE
BUR BURIED ocuy ORANGE COUNTY UTILITY
e CENTERLINE DEPATRTUENT
CATV CABLE TELEVISION oD OUTSIDE DWMETER
oW CORRUGATED METALPIPE Py PONT OF INTERSECTION
oF OUCTIE IRON PIPE PP POWER POLE
EA EACH [ PLUG VALVE
BEC ELECTRIC PVC POLYVINYL CHLORIDE
ELEV. ELEVATION AW RIGHT OF WAY
EOP EDGE OF PAVEMENT RCP REINFORCED CONCRETE PPE
BusT. EXISTING R RESTRAINED JOINT
(2] FIRE HYDRANT RT, RGHT
] FORCE MAIN SR STATE ROAD
FOC FIBER OPTIC CASLE £ STANLESS STERL
FT FEET STA. STATION
GV GATE VALVE sv SANTARY SEWER VALVE
HORZ. HORIZONTAL bi:] TEST BORING
V. NVERT TEL TELEPHONE
L] IRON ROD s TAPPING SLEEVE
v UNEAR FEET ™ TAPPING VALVE
Ls UNE STOP . TYPICAL
L. LEFT ur UNDERGROUND TELEPHONE
utv UNDERGROUND CABLE TV
UL uTLTY
VERT VERTICAL
W WATER MAIN
W WATER VALVE
VTILITY CONTACTS
COMPANY TELEPHONE
COUNTY DISPATCH 407- 830-777
ORANGE UTLITIES - WATER 407- 254-0850
ORANGE COUNTY UTILITIES - WATER RECLAMATION  407- 254-0860
PROGRESS ENERGY - ELECTRIC 362 042-0098
BRIGHT HOUSE - CABLE TV 407- 5328500
BELL SOUTH - TELEPHONE 407- 2735084
PEOPLES GAS - GAS 407- 4223961
ORLANDO UTILIIES COMMISSION - \ATER 407- 4230013

LEGEND
. UGHTPOLE —————— — RWLIE
-+ PONERPOLE — EXIST. UNDERGROUND CABLE TV
£ EXST. BACKFLOW PREVENTER EXISTING OVERHEAD £1 ECTRIC
- . EXIST.FRE HYDRANT EXISTING WATER MAIN
STORMORANAGE MANHOLE -+ oo DOSTNG FORCE MAN
SIGN EXISTING GAS MAN
~  WATERMETER EXIST. DONTOUR LINE
;o TREE — v e— PROPOSED WATER MAIN
1 TRAFFIC SIGNAL CONTROL CASINET et - Ft emnn.  PROPOSED FORCE MAIN
3} MARLBOX PWPE TO BE REMOVED
1 TRAFFIC SIGNAL POLE {CONC.)
WRE PULLBOX
EXST. VALVE

DRAWING INDEX

—
SHEET NO

SHEET TTLE

U1 COVER SHEET

U2 ABBREVIATIONS, LEGEND AND DRAWING INDEX

rYEY

U4 |PROFILE SHES

U113 |PLAN SHEET FORCE MAIN - EDGEWATER DR STA. 202400 TO 208+40
FORGE MAIN - EDGEWATER DR STA. 212+80 TO 208440

!
I

AR RELEASE VALVE - PLAN VIEYY
AR RELEASE VALVE - PROFILE VIEW
PROPOSED VALVE
PROPOSED FIRE HYDRANT
PROPOSED LINE STOP

@mm

g o
W~ FanT BRE SRV LA O

IR LD B
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ABBREVIATIONS.

LEGE ND AND
DRAWING INDEX
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