September 7, 2017

TO: Mayor Teresa Jacobs

—AND-
Board of County Commissioners
FROM: Jon V. Weiss, P.E., Directo >

Community, Environmental api§y Development
Services Department

CONTACT PERSON: David Jones, P.E., CEP, Manager
Environmental Protection Division
(407) 836-1405

SUBJECT: ( September 19, 2017 — Public Hearing

Brownfield Area Applications for Brixton Landing, Ltd. and
Wellington Park, Ltd.

Reason for Public Hearing

Two applicants, Brixton Landing, Ltd. (“Brixton”) and Wellington Park, Ltd. (“Wellington™),
have requested that their properties be designated as brownfield areas (BFAs) to be known
as Brixton Landing Green Reuse Area: ROCC (Redeveloping Orange County Communities)
and Wellington Park Green Reuse Area: ROCC, respectively.

The proposed Brixton BFA includes parcel ID: 15-21-28-0000-00-015 and is located at 442
E. 13" Street, Apopka within unincorporated Orange County. The proposed Wellington
BFA property consists of parcel ID: 11-21-28-0000-00-007 and is located at 1225 Apley
Circle, Apopka. Property location maps are provided in the proposed resolutions
(Attachments A and B). The subject properties are located in Orange County Commission
District 2.

In accordance with section 376.80(2)(c), Florida Statutes (F.S.), which covers requests for

BFA designation by persons other than a governmental entity, this request is being brought
to the Board of County Commissioners (Board) for consideration.

Background
Receipt and Initial Review of Applications
The applications requesting BFA designation were submitted to the 'Environmental

Protection Division (EPD) by the applicants’ agent on December 9, 2016 for Brixton and
December 14, 2016 for Wellington, respectively. (Attachments C and D)
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September 19, 2017—Public Hearing
Brixton Landing and Wellington Park Green Reuse Area: ROCC

An application review conference call occurred on January 6, 2017 between EPD staff and
representatives from the applicants’ authorized agent, The Goldstein Environmental Law
Firm, P.A. (Goldstein Firm). Following the call, a request for additional information was
submitted by EPD staff to the Goldstein Firm. On January 9, 2017 the supplemental
information was received through email correspondence. (Attachment E)

Property History and Environmental Site Assessments

o In early 2016, both the Brixton and Wellington properties consisted of vacant, mostly

vegetative, land.

e According to the Phase | Environmental Site Assessment (ESA), the north portion of

the Brixton property was developed as a citrus grove from at least the late 1930s
through the 1980s. The ESA noted that “Typically, citrus grove operations include the
use of pesticides, herbicides and fertilizers which may contain hazardous materials,
including arsenic . . . While the FDEP does not require the cleanup of agriculturally
applied compounds, the presence of these compounds in excess of the exposure
concentrations may present a future liability on the redeveloped property. Although
not a recognized environmental condition, it may be prudent to complete soil
sampling to determine if these compounds are present in concentrations that exceed
the State of Florida cleanup criteria prior to any future redevelopment.”

Based on a review of available aerial photographs, the Phase | ESA indicated that
the Wellington property appears to have been undeveloped with trees and low lying
vegetation at least back to 1947 and it appears to have been operated as a nursery
from 1969 to 2006. The ESA indicated that “Past use of the subject property as a
nursery appears as a likely recognized environmental condition (REC). Nurseries
typically store, handle, and over use pesticides, herbicides and fertilizers which may
contain hazardous materials, including arsenic. The proper storage and handling of
approved chemicals do not constitute a REC. However, the over use or a release
from the storage and handling of these agricultural compounds has been shown, at
times, to leave these agricultural compounds in the soil above the recommended
exposure levels established by the Florida Department of Environmental Protection.
Based on the environmental assessment reports (provided by the owner) and the
states approved resolution (to the dieldrin release), the likelihood of the subject
property being adversely impacted appears low.” In addition, the ESA noted that the
facility operated as a non-retail fuel user that maintained an Underground Storage
Tank that was removed by January 1992 and three aboveground tanks that were
removed by June 2005. Petroleum releases to the environment were documented in
1992 and 1994, but the ESA indicated that Site Rehabilitation Completion Orders
were issued for both releases; therefore, “the likelihood of the subject property being
adversely impacted appears low.” The landscaping nursery operation appeared to no
longer be present after 2006 and by 2007 all structures appear to have been razed.

Redevelopment Plans

The developer of both properties is Jonathan Wolf with Wendover Housing Partners, LLC.
Both properties are planned for residential apartment complexes to be used for affordable
housing. Both projects have received the minimum local match for the state tax credit
program, plus Wellington received a variance to the last Board-approved school impact fee
increase.
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September 19, 2017—Public Hearing
Brixton Landing and Wellington Park Green Reuse Area: ROCC

The Brixton property is completely built and fully leased. It has 80 units with 72 units
allocated for residents 55 and older whose income does not exceed 65% of area median
_income. The Wellington property is 80% complete. It is a 120-unit affordable housing
development with 36 one-bedroom, 66 two-bedroom, and 18 three-bedroom units. The
facility is anticipating to start accepting lease applications in November 2017.

Normally, applications for BFA designations are received prior to redevelopment of a
property. Since the applications were submitted relatively late in the development process,
EPD initiated a conference call between representatives of EPD, the County Attorney’s
Office, and the Goldstein Firm on January 31, 2017. During the call, staff questioned the
timing of the submission and requested that the Goldstein Firm provide clarification on the
intent for the BFA designation since it did not seem that negotiating a Brownfield Site
Rehabilitation Agreement (BSRA) with the Florida Department of Environmental Protection
(FDEP) was immediately expected. The Goldstein Firm confirmed that while the Florida
Brownfield Redevelopment Act (the “Act”) does not specify application timeframes for
designation of BFAs, their client met the requirements for the designation and expected
certain incentives and benefits that were not dependent on the execution of a BSRA.

On February 16, 2017, the Goldstein Firm provided a written response to staff's request
which outlined three specific incentives their client was planning to seek: lender liability
protection, sales tax refund on eligible materials for affordable housing redevelopment, and
future BSRA accessibility.

Community Meeting, First Public Hearing, and Additional Correspondence

The Goldstein Firm held a community meeting on July 10, 2017 at the First United
Methodist Church in Apopka. EPD staff and Commissioner Nelson were present during the
meeting. ‘

On July 14, 2017, the Goldstein Firm provided information through email correspondence
indicating they had a deadline for the sales tax refund for Brixton of September 26, 2017
and requested that staff ensure that the public hearing for the Board be conducted before
that-date.

The first public hearing was held at the John Bridges Community Center on August 15,
2017. A teleconference between County staff and the Goldstein Firm was held on August18
to further discuss the timing of the applications and the issue of the perception of
contamination as a hindrance to development. As was noted above, the applications were
submitted much later in the redevelopment process than is typical. Initially, this raised
concerns as to whether or not the proposed BFA designations met the intent of the Act. The
Act defines Brownfield sites as “real property, the expansion, redevelopment, or reuse of
which may be complicated by actual or perceived environmental contamination.” Staff
initially questioned whether complications of redevelopment and perceptions of
contamination could be maintained as applicable conditions once it was determined that no
environmental contamination requiring cleanup was necessary and redevelopment was well
underway or almost completed. However, the Act does not address timing required for
submission of BFA applications. In addition, perceived environmental contamination is not
defined in the Act and is an inherently subjective concept. Between August 18 and 24,
2017, the Goldstein Firm submitted supplemental information with respect to each property
through email correspondence. As part of that correspondence, included as Attachment F,
are affidavits from the developer attesting to how the perception of contamination at both
projects complicated redevelopment, reuse, and expansion of the subject properties.
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September 19, 2017—Public Hearing
Brixton Landing and Wellington Park Green Reuse Area: ROCC

Benefits of Brownfield Designation

The Act is intended to reduce public health and environmental hazards on existing
commercial and industrial sites to foster their use and reuse as sources of employment,
housing, recreation, and open space areas. The Act establishes incentives to encourage
responsible persons to voluntarily develop and implement cleanup plans.

The following is a listing of incentives that become available upon adoption of a resolution
designating a BFA: '

e Job creation bonus refund (up to $2,500 per full-time job created with benefits under
the State of Florida Brownfields Redevelopment Program) and

e State loan guarantees: up to 50% on Brownfield sites and up to 75%, if the property
is redeveloped with affordable housing.

The following additional incentives become available upon entry into a BSRA:

e Sales tax credit on building materials purchased for the construction of an affordable
housing project or mixed-use affordable housing project;

e 50% voluntary cleanup tax credit (VCTC); 25% additional VCTC if the property is
redeveloped with affordable housing;

e Makes available risk-based cleanup criteria using Chapter 62-780, Florida

’ Administrative Code (F.A.C.) and Chapter 62-777, F.A.C.;

e Brownfield Federal Tax Incentives: allows environmental cleanup costs to be fully
deductible in the same year they occur;

o Cleanup liability protection;

¢ Lender liability protection; and

e Federal grants/loans available for cleanup (if applicable).

Based on supplemental information received from the Goldstein Firm on behalf of the
applicants, dated February 16, 2017, specific benefits being sought on both proposed BFAs
are the following (note that the summary below is an excerpt from the response received):

o Lender liability protection, “existing and potential lenders are provided statutory
immunity for environmental liability pursuant to §376.82(4)(b), F.S.”

o Sales tax refund on eligible materials for affordable housing redevelopment,
“‘under §212.08, F.S., the Florida Department of Revenue (“FDR”) administers a
powerful financial incentive for the construction of affordable housing projects in the
form of.a 100% sales tax refund on eligible construction materials”

e BSRA Accessibility — “having the designation in place allows for swift negotiation
and execution of a BSRA, which would then immediately lock into place developer-
specific liability protection and the ability to obtain a second, important financial
incentive — state corporate income tax credits for eligible costs of contamination
assessment and remediation.”
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September 19, 2017—Public Hearing
Brixton Landing and Wellington Park Green Reuse Area: ROCC

Criteria for consideration of BFA designation under Section 376.80(2)(c), F.S.

The Act indicates that when a BFA is proposed by persons other than a local government,
the applicant must establish that they meet each of the following five criteria. The criteria
and responses from the applicants’ authorized agent are noted below (note that in some
cases the information below is an excerpt of what was provided by the Goldstein Firm).

1. A person who owns or controls a potential brownfield site is requesting the designation
and has agreed to rehabilitate and redevelop the site.

o]

“Brixton Landing satisfies this criterion in that it currently owns the Subject
Property and has agreed to rehabilitate it . . .” Redevelopment has been
completed for Brixton.

“Wellington Park meets this criterion in that it currently owns the Subject
Property by virtue of a Special Warranty Deed . . . Wellington Park has
additionally agreed to rehabilitate and redevelop the Subject Property.”
Redevelopment has been 80% completed for Wellington.

2. The rehabilitation and redevelopment of the proposed brownfield site will result in
economic productivity of the area, along with the creation of at least 5 new permanent
jobs at the brownfield site that are full-time equivalent positions . . . However, the job
creation requirement does not apply the rehabilitation and redevelopment of a
brownfield site that will provide affordable housing as defined in section 420.0004 . ...

o]
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“Brixton Landing satisfies this criterion in that the Project will result in significant
economic productivity of the area. The budget for rehabilitation and
redevelopment is approximately $15.5 million, which is being spent in part on
local labor, contractors, consultants, construction materials, fumishings,
infrastructure improvements, and impact fees. Because all of the units at the
Subject Property will be rented to Income Eligible Households under the Low
Income Housing Tax Credit Program, rehabilitation and redevelopment of the
subject property will ‘provide affordable housing as defined in s. 420.0004.
Accordingly, the employment creation threshold of at least 5 new permanent
jobs is not applicable to the Project. Notwithstanding the aforementioned
exemption, approximately 3 new permanent jobs will be created specifically for
the Project to operate the Subject Property.”

- “Wellington Park satisfies this criterion in that the Project will result in significant

economic productivity of the area. The budget for rehabilitation and
redevelopment is approximately $22 million, which is being spent in part on local
labor, contractors, consultants, construction materials, furnishings, infrastructure
improvements, and impact fees. Because all of the units at the Subject Property
will be rented fo Income Eligible Households under the Low Income Housing
Tax Credit Program, rehabilitation and redevelopment of the subject property
will ‘provide affordable housing as defined in s. 420.0004." Accordingly, the
employment creation threshold of at least 5 new permanent jobs is not
applicable to the Project. Notwithstanding the aforementioned exemption,
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approximately 5 new permanent jobs will be created specifically for the Project
to operate the Subject Property.”

3. The redevelopment of the proposed brownfield site is consistent with the local

comprehensive plan and is a permittable use under the applicable local land
development regulations

o ‘“Brixton Landing satisfies this criterion in that the Subject Property is located in
Orange County’s Low-Medium Density Residential Future Land Use
Designation of the Comprehensive Plan, which allows up to 10 dwelling units
per acre of land . . . In addition, the Subject Property is located in the R-3
Multiple-Family Dwelling District, which permits residential uses at high
population densities . . . This consistency and permissibility is also reflected in
the enclosed Orange County Building Permits . . .”

o “Wellington Park satisfies this criterion in that the Subject Property is located in
Orange County’s Low-Medium Density Residential Future Land Use
Designation of the Comprehensive Plan, which allows up to 10 dwelling units
per acre of land . . . In addition, the Subject Property is located in the Planned
Development District, which permits planned residential communities . . . The
Subject Property’s redevelopment as described above is thus an allowable use
in such designations. This consistency and permissibility is also reflected in, and
effectuated by the enclosed Florida Housing Finance Corporation Local
Government Verification of Status of Site Plan Approval for Multifamily
Developments, signed by Orange County’s Chief Planner . . .”

4. Notice of the proposed rehabilitation of the brownfield area has been provided to
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neighbors and nearby residents of the proposed area to be designated pursuant to
paragraph (1)(c), and the person proposing the area for designation has afforded to
those receiving notice the opportunity for comments and suggestions about
rehabilitation. Notice pursuant to this subparagraph must be posted in the affected
area.

A notice of the first public hearing was published on August 6, 2017 in the Orlando
Sentinel and notices were mailed to property owners within a 500-foot buffer of the
proposed BFAs. In addition, notices of the meeting were posted on the properties
proposed for BFA designation. On August 15, 2017, Orange County held a public
hearing near the proposed areas to be designated in accordance with section
376.80(1)(c)4.a., F.S. During the first public hearing, information on the Florida
Brownfields Redevelopment Program was presented and copies of the proposed
resolutions and area designation maps of the proposed Brixton Landing Green Reuse
Area: ROCC and Wellington Park Green Reuse Area: ROCC were provided. In
addition, a representative from the Goldstein Firm was present to discuss how the
proposed BFAs met the criteria for BFA designation listed in section 376.80(2)(c), F.S. .
In addition, the applicants’ agent held a community meeting near the areas proposed
for designation prior to the first public meeting organized by County staff.
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September 19, 2017—Public Hearing .
Brixton Landing and Wellington Park Green Reuse Area: ROCC

5. The person proposing the area for designation has provided reasonable assurance
that he or she has sufficient financial resources to implement and complete the
rehabilitation agreement and redevelopment of the brownfield site.

o]

Brixton Landing — “The total capital budget of $15.5 million for the Project is fully
funded. See Wells Fargo Building Loan Agreement . . . See Florida Community
Loan Fund Loan Agreement . . . Based on the current financial position of
Brixton Landing, its affiliate, a proven history of leveraging assets with other
capital sources, an impressive track record of success, and a staff of highly
experienced and sophisticated development officials, Brixton Land has provided
reasonable assurance that it has sufficient financial resources to implement and
complete the rehabilitation agreement and redevelopment plan.”

Wellington Park — “The total capital budget of $22 million for the Project is fully
funded. See Wells Fargo Letter of Interest . . . See Neighborhood Lending
Partners, Inc. Letter of Interest . . . Based on the current financial position of
Wellington Park, its affiliate, a proven history of leveraging assets with other
capital sources, an impressive track record of success, and a staff of highly
experienced and sophisticated development officials, Wellington Park has
provided reasonable assurance that it has sufficient financial resources to
implement and complete the rehabilitation agreement and redevelopment plan.”

Staff Recommendations

Staff has reviewed the applications and additional information provided by the applicant.
Based on an evaluation of the criteria in Section 376.80(2)(c), F.S., staff recommends

approval of

both requests for BFA designations.

For proposed Brixton Landing Green Reuse Area: ROCC

ACTION REQUESTED: Approval of a Resolution of the Orange County Board of

County Commissioners regarding designating certain land
within unincorporated Orange County Parcel ID 15-21-28-
0000-00-015, as the Brixton Landing Green Reuse Area:
ROCC (Redeveloping Orange County Communities) and as
a brownfield area for the purpose of environmental
remediation, rehabilitation, and economic development.
District 2

For proposed Wellington Park Green Reuse Area: ROCC

ACTION REQUESTED: Approval of a Resolution of the Orange County Board of

DJ/JVW: mg
Attachments
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County Commissioners regarding designating certain land
within unincorporated Orange County Parcel ID 11-21-28-
0000-00-007, as the Wellington Park Green Reuse Area:
ROCC (Redeveloping Orange County Communities) and as
a brownfield area for the purpose of environmental
remediation, rehabilitation, and economic development.
District 2
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RESOLUTION

of the .
ORANGE COUNTY BOARD OF COUNTY COMMISSIONERS
regarding .

DESIGNATING CERTAIN LAND WITHIN |
UNINCORPORATED ORANGE COUNTY CONSISTING OF
PARCEL ID 15-21-28-0000-00-015 AS THE BRIXTON LANDING
GREEN REUSE AREA: ROCC (REDEVELOPING ORANGE
COUNTY COMMUNITIES) AND AS A BROWNFIELD AREA
FOR THE PURPOSE OF ENVIRONMENTAL REMEDIATION,
REHABILITATION AND ECONOMIC DEVELOPMENT

Resolution No.

WHEREAS, the Brownfields Redevelopment Act, (the “Act), Sections 376.77 -
376.85, Florida Statutes, authorizes and provides for designation by resolution, at the
request of the property owner, of certain lands as a “Brownfield Area,” and for the
corresponding provision of environmental remediation, rehabilitation, and economic
development for such areas; and

WHEREAS, Brixton Landing, Ltd. (“Brixton”), the property owner of property
parcel ID: 15-21-28-0000-00-015; located at 442 E. 13" Street, within unincorporated
Orange County, has requested that the property be designated as the BRIXTON
LANDING GREEN REUSE AREA: ROCC (Redeveloping Orange County
Communities), more particularly described in Exhibit “A,” attached hereto and
incorporated by reference herein, and as a brownfield area; and ’ ‘

WHEREAS, on August 15, 2017 and September 19, 2017, public hearings were
held near the area to be designated and at the Orange County Board of County
Commissioners (the “Board”), respectively, to provide an opportunity for public input on
the size of the area; the objectives for rehabilitation; job opportunities and economic
developments anticipated; neighborhood residents’ considerations; and other relevant
local concerns in accordance with Section 376.80, Florida Statutes; and

WHEREAS, the Board has reviewed the requirements for designation set forth in
Section 376.80(2)(c), Florida Statutes, and based on the representations of Brixton, has
determined that the proposed area qualifies for designation as a Brownfield Area
because the following requirements have been satisfied:

1. The property owner, Brixton, has requested the designation and has
agreed to rehabilitate and redevelop the potential brownfield site; "

2. The job creation requirement of Section 376.80(2)(c)2., Florida Statutes
does not apply to rehabilitation and redevelopment of this brownfield site
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because it will provide affordable housing as defined in Section 420.0004,
Florida Statutes;

3. The redevelopment of the proposed brownfield site is consistent W|th the
Orange County 2010-2030 Comprehensive Policy Plan and is a
permittable use under the County’s land development regulations;

4., Notice of the proposed rehabilitation of the brownfield area has been
provided to neighbors and nearby residents of the proposed area to be
designated pursuant to Section 376.80(1)(c), Florida Statutes, and Brixton
has afforded to those receiving notice the opportunity for comments and
suggestions about rehabilitation; and _

5. Brixton has provided reasonable assurance that it has sufficient financial
resources to implement and complete the rehabilitation agreement and
redevelopment of the brownfield site; and

WHEREAS, the Board wishes to notify the Florida Department of Environmental
Protection (“FDEP”) of its decision to designate a Brownfield Area for remediation,
rehabilitation, and economic development for the purposes set forth in the Act; and

WHEREAS,  the procedures set forth in Section 376.80(1), Florida Statutes,

including the notice and public hearing requirements set forth in Sections 125.66,
125.66(4)(b)1., and 125.66(4)(b)2., Florida Statutes, have been complied with.

NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF ORANGE COUNTY:

Section 1. The recitals and findings set forth in the Preamble to this Resolution
are hereby adopted by reference thereto and incorporated herein as if fully set forth in
this Section.

Section 2. Upon application by Brixton, the property de_écribed in Exhibit ‘A
attached hereto and incorporated herein by réference, which is located within and
coincides with the boundaries of that portion located in the unincorporated area of the
County, less any real property for which a property owner within the area depicted in ’
Exhibit “A” requests in writing to have his or her property removed from the designatibn
provided for herein, is hereby designated as the “Brixton Landing Green Reuse Area:

ROCC (Rédevelop.ing Orange County Communities)” which shall hereafter be known as

the “BRIXTON LANDING GREEN REUSE AREA: ROCC” and as a brownfield area for
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environmental remediation, rehabilitation, and economic development as sét forth in the
Act, under the following térms and conditions: |

a. Pursuant to Section 376.80(3), Florida Statutes, Brixton shall be fhé
“person responsible for the brownfield site rehabilitation” as that term is defined in
Section 376.79(15), Florida Statutes.

b. The designation of the brownfield area by this Resolution does not
in any sense render Orange County or its Board responsible for any costs or liabilities
associated with site .remediation, rehabilitation, economic development, or source
rerhoval, as those terms are defined in the Act.

C. Nothing in this Resolution shall be deemed to prohibit, limit, or
amend the authority and power of the Board, otherwise legally available, to designate
any other property ;)r properties as a brownfield site or brownfield area, or to modify,
amend, or withdraw the designation as established herein.

Section 3. In accordance with Section 376.80(1), Florida Statutes, the Board
hereby directs the Orange County Environmental Protection Division to notify the FDEP
of Qrange County’s decision to designate this brownfield area for the purposes of

remediation, rehabilitation, and economic development.
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Section 4. This Resolution shall take effect upon the date of its adoption.
ADOPTED THIS DAY OF September, 2017.

ORANGE COUNTY, FLORIDA
By: Board of County Commissioners

By:

Teresa Jacobs
Orange County Mayor

ATTEST: Phil Diamond, CPA, County Comptrolier
As Clerk of the Board of County Commissioners

By:

Deputy Clerk
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Proposed Brownfield

EXHIBIT A

!

Parcel ID: 15-21-28-0000-00-015
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RESOLUTION

, of the
- ORANGE COUNTY BOARD OF COUNTY COMMISSIONERS

regarding

DESIGNATING CERTAIN LAND WITHIN
UNINCORPORATED ORANGE COUNTY CONSISTING OF
PARCEL ID 11-21-28-0000-00-007 AS THE WELLINGTON

PARK GREEN REUSE AREA: ROCC (REDEVELOPING
ORANGE COUNTY COMMUNITIES) AND AS A BROWNFIELD
AREA FOR THE PURPOSE OF ENVIRONMENTAL
REMEDIATION, REHABILITATION AND ECONOMIC

DEVELOPMENT

Resolution No.

WHEREAS, the Brownfields Redevelopment Act, (the “Act), Sections 376.77 -
376.85, Florida Statutes, authorizes and provides for designation by resolution, at the
request of the property owner, of certain lands as a “Brownfield Area,” and for the
corresponding provision of environmental remedlatlon rehabilitation, and economic
development for such areas; and

WHEREAS, Wellington Park, Ltd. (“Wellington”), the property owner of property
parcel ID: 11-21-28-0000-00-007; located at 1225 Apley Circle within unincorporated
Orange County, has requested that the property be designated as the WELLINGTON
PARK GREEN REUSE AREA: ROCC (Redeveloping Orange County Communities),
more particularly described in Exhibit “A,” attached hereto and incorporated by
reference herein, and as a brownfield area; and

‘ WHEREAS, on August 15, 2017 and September 19, 2017, public hearings were
held near the area to be designated and at the Orange County Board of County
Commissioners (the “Board”), respectively, to provide an opportunity for public input on
the size of the area; the objectives for rehabilitation; job opportunities and economic
developments anticipated; neighborhood residents’ considerations; and other relevant
local concerns in accordance with Section 376.80, Florida Statutes; and

WHEREAS, the Board has reviewed the requirements for designation set forth in
Section 376.80(2)(c), Florida Statutes, based on the representations of Wellington, and
has determined that the proposed area qualifies for designation as a Brownfield Area
because the following requirements have been satisfied:

1. The property owner, Wellington, has requested the designation and has
agreed to rehabilitate and redevelop the potential brownfield site;

2. The job creation requirement of Section 376.80(2)(c)2., Florida Statutes
does not apply to rehabilitation and redevelopment of this brownfield site
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because it will provide affordable housing as defined in Section 420.0004,

Florida Statutes;

3. The redevelopment of the proposed brownfield site is consistent with the
Orange County 2010-2030 Comprehensive Policy Plan and is a
permittable use under the County’s land development regulations;

4. Notice of the proposed rehabilitation of the brownfield area has been
provided to neighbors and nearby residents of the proposed area to be
designated pursuant to Section 376.80(1)(c), Florida Statutes, and -
Wellington has afforded to those receiving notice the opportunity for
comments and suggestions about rehabilitation; and

5. Wellington has provided reasonable assurance that it has sufficient
financial resources to implement and complete the rehabilitation
agreement and redevelopment of the brownfield site; and

WHEREAS, the Board wishes to notify the Florida Department of Environmental
Protection (“FDEP”) of its decision to designate a Brownfield Area for remediation,
rehabilitation, and economic development for the purposes set forth in the Act; and

WHEREAS, the pfocedures set forth in Section 376.80(1), Florida Statutes,

including the notice and public hearing requirements set forth in Sections 125.66,
125.66(4)(b)1., and 125.66(4)(b)2., Florida Statutes, have been complied with.

NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF ORANGE COUNTY:

Section 1. The recitals and findings set forth in the Preamble to this Resolution
are hereby adopted by reference thereto and incorporated herein as if fully set forth in
this Section.

Section 2 Upon application by Wellington, the broperty described in Exhibit
“A,” attached hereto and incorporated hereih by reference, which is located within and
coincides with the boundaries of that portio'n located in the unincorporated area of the
County, less any real property for which a property owner within the area depicted in
Exhibit “A” requests in writing to have his or her property removed from the designation
provided for herein, is hereby designatéd as the “Wellington Park Green Reuse Area:
ROCC (Redéveloping Orange County Communities)” which shall hereafter be known as

the “WELLINGTON PARK GREEN REUSE AREA: ROCC"” and as a brownfield area for
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environmental remediation, rehabilitation, and economic development as set forth in the
Act, under the following terms and conditions:

a. Pursuant to Section 376.80(3), Florida Statutes, Wellington shall be
the “person responsible for the brownfield site rehabilitation” as that term is defined in
Section 376.79(15), Florida Statutes.

b. The deéigna‘tion of the brownfield area by this Resolution does not
in any sense render drange County or its Board responsible for any costs or liabilities
associated with site ' remediation, rehabilitation, economic develo;;ment, or source
removal, as those terms are defined in the Act. | |

c. Nothing in this Resolution shall be deemed to prohibit, limit, or
amend the. authority and power of the Board, otherwise legally available, to designéte
any other property or propertiés as a brownfield site or brownfield area, or to mbdify,
amend, or withdraw the designation as established herein. | g

Section 3. In accordance with Section 376.80(1), Florida Statutes, the Board
hereby directs the Orange Couhty Environmental Protection Division to notify the FDEP

of Orange County’s decision to designate this brownfield area for the purposes of

remediation, rehabilitation, and economic development.
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Section 4. This Resolution shall take effect upon the date of its adoption.
ADOPTED THIS DAY OF September, 2017.

ORANGE COUNTY, FLORIDA
By: Board of County Commissioners

By:

Teresa Jacobs
Orange County Mayor

ATTEST: Phil Diamond, CPA, County Comptrolier
As Clerk of the Board of County Commissioners

By:

Deputy Clerk
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EXHIBIT A

- Proposed Brownfield

Parcel ID: 11-21-28-0000-00-007
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Attachment C contains the following Items:

Description Document date Comments
Confirmation of Legal Representation 01/09/2017
Updated BFA OCEPD Application 01/08/2017 New signature date
Brixton BFA Application 12/6/2016 Rec’d 12/09/2015
Exhibit A — Property Legal description 12/6/2016 Property Appraiser’s info
excluded
Exhibit B — OCEPD Application 12/6/2016 Replaced with 01/19/2017
- application - Intentionally
excluded to reduce size of
staff report
Exhibit C — Green Reuse Area Designation 12/6/2016
Eligibility Statement

Attachment A—F.S5.376.80 12/6/2016 Intentionally excluded to
reduce size of staff report

Attachment B — Special Warranty Deed 12/6/2016 Intentionally excluded to
reduce size of staff report

Attachment C - Financial spreadsheet 12/6/2016 Intentionally excluded.to
reduce size of staff report

Attachment D ~ County Building Permit 12/6/2016 Intentionally excluded to
reduce size of staff report

Attachment E — Building Loan Agreement 12/6/2016 Intentionally excluded to
' reduce size of staff report

Attachment F — Loan Agreement 12/6/2016 . Intentionally excluded to

reduce size of staff report

522




P

—_

BRIXTON LANDING, LTD.

1105 KENSINGTON PARK DRIVE, SUITE 200
ALTAMONTE SPRINGS, FLORIDA 32714

TEL: (407) 333-3233
FAX: (407) 333-3919

January 9, 2017

Mr. Robert Durant

Environmental Program Supervisor, PRP
Orange County Petroleum Restoration Program
3165 McCrory Place; Suite 200

Otrlando, FL 32803

Rei Confirmation of Legal Representation; Brixton Landing Green Reuse Area — ROCC
Designation ‘

Dear Mr. Durant:

Thigwill confirm that The Goldstein Efivironmerital Law Firm, P.A., and its lawyes:ate authorized to represent
Brixton Landihg, Ltd., in connection with any aspect of Florida’s Brownfields Program, including but not
limited to designation of propertj located at 442 East 13™ Street, Orange County, FL 32703 {the “Subject
Property"—’-)é as 2 Brownfield Area or Green Reuse Area pursuant to§376.80, Florida Statutes, and submittal and
execution of afly documents, including but not limited to any application materials, necessa;rj*‘ to seek a
designation or a‘riy right or‘incentive available pursuant to Florida’s Brownfields Program.

Thank you for your attention to thi§: matter and jour cooperation and assistance with rehabilitation and
redevelopment of the Subject Property.

_]onathani= Volf
Manager.p! Brixton Landing GP, LLC
General ¥artner of Brixton Landing, Ltd.

[ilw

cc: Michael R. Goldstein, Esq., Environmental Counsel to Brixton Landing, Ltd.
Lindsay C. Walton, Esq., Environmental Counsel to Brixton Lnndihg-, Ltd.

()
(=]
[==]
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REDEVELOPING ORANGE COUNTY COMMUNITIES (ROCC)

BROWNFIELDS PROGRAM APPLICATION FOR BROWNFIELDS
DESIGNATION OR TRANSFER OF BSRA

Please complete this form to request an area for brownfield designation or transfer of BSRA if a PRFBSR
was identified by Resolution. It is important to complete all applicable sections and attach all necessary
information. The County Brownfield Program Staff will schedule a Brownfields Pre-application meeting
with the applicant/property owner before submitting this application to resolve any questions and go over
the Orange County Brownfield designation process. If you should have any questions concerning
completion of this application or wish to schedule a Pre-application Meeting, please contact Carlos
Gonzalez at Carlos.Gonzalez2@ocfl.net or call at 407-836-1425.

PROPERTY INFORMATION

Property Name: Brixton Landing

" Address: 442 E. 13th Street

City: Orange County State: FL Zip Code: 32703

Attach map showing location of property. ‘

Property Size (acres/square feet): 10.43 acres Parcel/Folio Number(s): 15-21-28-0000-00-015
PROPERTY DESCRIPTION

Briefly describe property (for example, vacant land, unoccupied): Vacant Residential

Current Zoning/Land Use: R-3 Multiple-Family Dwelling District

Future Land Use Designation: Low-Medium Density Residential

_ Community Redevelopment Area
Enterprise Zone :
Empowerment Zone
Other

Located within one-half mile of an existing major street? X Yes __ No
Public Street Access? X Yes __No
Outside floodplain area? Yes _No

Please describe all outstanding property taxes due on the property: N/A
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ROCC Brownfields Designation Application
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APPLICANT INFORMATION

Name: Brixton Landing, Ltd.
Address: 1105 Kensington Park Drive, Suite 200

City: Altamonte Springs State: FL Zip Code: 32714
Phone: 407-333-3233 E-mail: bblakely@wendovergroup.com

Interest in Property: Owner

J
CURRENT PROPERTY OWNER(S) (if different from applicant)

Name:

Address:

City: , State: Zip Code:
Phone: ‘ E-mail: |

Legal Status of the Current Property Owner(s):
___Individual/Sole Proprietorship

___General Partnership

___Limited Liability Company

X Limited Partnership

___Florida Corporation

___Out of State Corporation ----—-- State of Incorporation:

ENVIRONMENTAL STATUS
Briefly describe the nature and geographical extent of contamination by hazardous substances and/or

pollutants, if known:
Please see enclosed application.

Briefly describe any previous or current remedial action:
Please see enclosed application.

If remediation is needed, will you agree to enter into a Brownfield Site Rehabilitation Agreement with the
Florida Department of Environment Protection or authorized designee? X Yes No

Please Attach Phase I or Phase II Environmental Reports, if available.
Please see enclosed application.
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ROCC Brownfields Designation Application

DEVELOPMENT PLAN

General Description of Redevelopment Plans:
Please see enclosed application.

Attach further illustrative or graphic information, as appropriate.
Please see enclosed application.

How many new permanent full-time or part-time jobs will the project create after remediation, and what
are the job titles? '
Please see enclosed application.

FINANCIAL RESOURCES

Reasonable assurances must be provided by the ai)plicant that sufficient financial resources are available
to the applicant to implement and complete a rehabilitation agreement and redevelopment plan.

Attach a statement, as well as any other appropriate information, outlining the financial resources
available to the applicant for rehabilitation and redevelopment. Please see enclosed application.

This statement can include financial resources the applicant anticipates to obtain (private loans, equity and
assistance) through designation as a Brownfield Area. In short, describe your general financial plan for
your project.

Please see enclosed application.

Have you had a Brownfields Pre-application Meeting? _ Yes X No (It is required that applicants have
a Pre-application Meeting. Please call Carlos Gonzalez, 407-836-1425, for more information.) A

SERVICES TO BE PROVIDED

In order to better assist you, please check the type of designation you are requesting and the type of
assistance/incentives (check all that apply) you are seeking through this designation:

Type of Designation: ___Several parcels X Single parcel BSRA Transfer (new PRFBSR)
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ROCC Brownficlds Designation Applxcauon

_ Applicant Contacted on:

Please describe in greater detail the services you would like to receive as a participant in the Brownfields
Program (Optional): .
Please see enclosed application.

What are your goals with respect to the property (for example, sale, redevelopment, or busmess
expansion)?
Please see enclosed application.

Will the applicant reimburse the County for all costs associated with the Brownfield Designation (i.e.
Public Noticing/Meeting Announcement i.e. Orlando Sentinel advertisement, meeting room rental charges
etc. (if-applicable)? Yes X No_

Thie contents of this application shall be considered public records of the County. The undersigned affirms
that the information contained in this application is true and accurate.
Applicant;

Signature: LU ' / . Date: \1/ oil[l
Pnnt/TypeName M\W R Q‘oldg{'e[n

For Office Use Only:

Application Received By: Date:

Application Completeness Review Completed By:

N

Status of Application: Complete Incomplete (Specify reason[s] below):

Date Information Received toe Complete Application (if applicable):

Signature of Reviewer: Date:

BCC proposed HEARING DATE(S) FOR DESIGNATION OF SITE AS A BROWNFIELD
AREA: 1* meeting 2" Meeting

Estimated Cost Public Notice $ 1,500.00: verify will applicant reimburse : Y XN___
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. THE GOLDSTEIN ENVIRONMENTAL LAW FIRM, P.A.

<$Bma§ﬁe/ds, Transactions, Due Diligence, Development, Permitting, Cleanups & Compliance

g One Southeast Third Avenue, Suite 2120

Q. Miami, Florida 33131 ,
n Telephone: (305) 777-1680

1 Facsimile: (305) 777-1681

www.goldstemnenvlaw.com

Michael R. Goldstein, Esq.
Direct Dial: (305) 777-1682
Email: mgoldstein@goldsteinenvlaw.com

/

December 6, 2016

Via Email & FedEx

Catlos Gonzalez, Environmental Program Supervisor
Orange County Environmental Protection Division

. 800 Mercy Drive, Suite 4
Otlando, FL 32808

Re: Request for Designation of the Property Located at the 442 East 13* Street,
Otrange County, FL 32703 and Further Identified by Folic Numbers 15-21-28-
0000-00-015 as a Green Reuse Area Pursuant to §376.80(2)(c), Florida Statutes

Dear Mr. Gonzalez:

On behalf of Brixton Landing, Ltd. (“Brixton Landing”), we are pleased to submit this Request for
Designation of the property located at 442 E. 13* Street, Orange County, FL 32703, Folio Number
15-21-28-0000-00-015 (the “Subject Property”), as a Green Reuse Area (the "Letter Request")
pursuant to Chapter 376.80(2)(c), Florida Statutes. When fully redeveloped as an affordable
residential rental community for the elderly, including veterans and those with disabilities, the
Subject Property will feature one 80-unit garden-style building. Community amenities will include a
pool, victory garden, gazebo with barbeque area, community room, fitness studio, computer room,
and hair salon. The development will incorporate energy saving features and Energy Star rated

appliances. A legal description and property cards depicting the location of the Subject Property are
enclosed herein at Exhibit A.

Brixton Landing is applying for the Green Reuse Area Designation due to the fact that there is a
significant perception of contamination that exists on the Subject Property that atises from historical
citrus grove cultivation that occurred there for over 40 years. This type of agficultural use is
commonly associated with the application of chemical pesticides, herbicides, and fertilizers that are

{00035606.DOCX. 1 }
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Catlos Gonzalez, Environmental Program Supervisor
“Decembet 6, 2016
Page 2

known to result in soil and groundwater contamination. This has required, and will continue to
require, that Brixton Landing incur significant time and expense for technical, engineering, and legal
consultants in order to propetly conduct environmental assessment and remediation, if necessary.
The designation has thus become a key patt of this ambitious project’s ultimate viability by enabling
Brixton Landing to access certain regulatory and economic incentives to mitigate and manage the
risk and expense associated with the discovery of contamination and the necessary response. It is
also key to attracting major new capital investment in Orange County. :

In considering a request for this type of designation, a local government must evaluate and apply the
criteria set forth in Chapter 376.80(2)(c), Florida Statutes. As reflected in the Orange County
Brownfields Program Application incorporated herein at Exhibit B and the Statement of Eligibility
incorporated herein at Exhibit C, Brixton Landing meets such statutoty ctiteria. Accordingly, based
on the foregoing, we respectfully request that staff recommend approval. Of course, as you evaluate
the application and supporting materials, please feel free to contact us with any questions ot should
further information be required. Thank you.

Very truly youts,
THE GOLDSTEIN ENVIRONMENTAL LAW FIRM, P.A.
L |

Michael oldstein
/mrg

Enclosures

cc Brixton Landing, 'Ltd.

{00015696.D0CX. 1 }
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Exhibit A
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20160178177 Page 3 of 3

EXHIBIT "A"

The land referred to herein below is situated in the County of Orange, State of
Florida, and is described as follows:

Begin at the NE corner of the SW 1/4, run West 411.75 feet, South 1133 feet, East
411.75 feet, North 1133 feet in Section 15, Township 21 South, Range 28 East,
Orange County, Florida; less and except the road right of way thereof.

DEED « Special Warranty Deed - Corporate
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Exhibit C
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-Green Reuse Area Designation Eligibility Statement

Brixton Landing Green Reuse Area
442 East 13t» Street, Orange County, FL 32703
Folio Number 15-21-28-0000-00-015

Brixton Landing, Ltd. (“Brixton Landing”) proposes to redevelop and rehabilitate’ a parcel of land located at
442 TEast 13% Street, Orange County, FL 32703, Folio Number 15-21-28-0000-00-015 (the “Subject
Property”). Once redeveloped as an affordable residential rental community for the elderdly, including
veterans and those with disabilities, the Subject Propetty will featute one 80-unit garden-style building.
Community amenities will include a pool, victory garden, gazebo with batbeque area, community room,
fitness studio, computer room, and hair salon. The development will additionally incorporate energy saving
features and Energy Star rated appliances (the “Project”). As demonstrated herein, the Project meets all five
of the applicable brownfield area designation critetia set forth at Section 376.80(2)(c), Florida Statutes.! In
addition, the Subject Property meets the definition of a “brownfield site” ' pursuant to Section 376:79(3),
Florida Statutes.

L. Subject Property Satisfies the Statutory Criteria for Designation

L Agreement to Redevelop the Brownfield Site. As the fitst requitement for designation, Florida
Statutes § 376.80(2)(c)(1) provides that "[a] petson who owns ot controls a potential brownfield site is
requesting the designation and has agreed to rehabilitate and redevelop the brownfield site."

Brixton Landing satisfies this criterion in that it currently owns the Subject Property and has agreed to rehabilitate t. A copy of
the Special Warranty Deed is enclosed at Attachment B. Accordingly, Brixcton Landing meets this first criterion.

2. Economic Productivity. As the second requitement for designation, Florida Statutes §
376.80(2)(©)(2) prowdes that "[tlhe rehabilitation and redevelopment of the proposed brownfield site will
result in economic productivity of the area, along with the creation of at least 5 new permanent jobs at the
brownfield site that are full-ime equivalent positions not associated with the implementation of the
rehabilitation agreement or an agreement and that are not associated with redevelopment project demolition
or construction activities pursuant to the redevelopment of the proposed brownfield site or area. However,
the job creation requitement shall not apply to the rehabilitation and redevelopment of a brownfield site that
will provide affordable housing as defined in s. 420.0004 ot the cteation of recreational areas, consetvation
areas, or parks." 5

Brixton Landing satisfies this criterion in that the Project will result in significant economic productivity of the area. The budget
Jor rehabilitation and redevelopmient is approximately §15.5 million,? which is being spent in part on local labor, contractors,
consultants, constraction materials, furnishings, infrastructure improvements, and impact fees. Becanse all of the units at the
Subject Property will be rented to Income Eligéble Households under the Low Income Honsing Tax Credit program,
rehabilitation and redevelopment of the Subject Property will “provide affordable housing as defined in 5. 420.0004.”
Accordingly, the employment creation threshold of at last 5 wnew permanent jobs is not applicable to the Project.
Notwithstanding the aforementioned exemption, approxcimately 3 new permanent jobs will be created specifically for the Project
and to aperate the Subject Property.” For the reasons discussed herein, Briscton Landing meets this second criterion.

! A copy of § 37680, Florida Statutes, can be found as Attachment A to this Eligibility Statement.

See Sources and Uses Statement at Attachment C to this Ehglblhty Statement.

{00015677.D0C. 1 }
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3. Consistency with Local Comprehensive Plan and Permittable Use under Local Land
Development Regulations. As the third requirement for designation, Florida Statutes § 376.80(2)(c)(3)
provides that "[t]he redevelopment of the proposed brownfield site is consistent with the local
comprehensive plan and is a permittable use under the applicable local land development regulations."

Brixcton Landing-satisfies this-criterion- in- that--the- Subject Property is-located in Orange County’s Low-Medium Density

Restdential Future Land Use Designation of the Comprebensive Plan, which allows up to 10 dwelling units per acre of land.
See the Orange Connty Florida Comprebensive Plan. In addition, the Subject Property és located in the R-3 Multiple-Family
Duwelling District, which permits residential uses at high popniation densities. See Chapter 38, Article VI of the Orange
Connty Florida Code of Ordinances. The Subject Property’s redevelopment as described above is thus an allowable use in such
designations. This consistency and permissibility is also reflected in the enclosed Orange County Building Permits enclosed at
Attachment D. Accordingly, Briscton Landing meets the third criterion.

4. Public Notice and Comment. Florida Statutes § 376.80(2)(c)(4) stipulates that "[n]otice of the
proposed rehabilitation of the brownfield area has been provided to neighbors and nearby tesidents of the
proposed ‘area to be designated, and the person proposing the area for designation has afforded to those
receiving notice the opportunity for comments and suggestions about rehabilitation. Notice pursuant to this
subsection must be posted in the affected area." Additional notice requirements pertaining to applicants
other than a governmental entity can be found at Florida Statutes § 376.80(1)(c)(4)(b) and consist of
publication in a newspaper of general circulation in the area, publication in ethnic newspapers or local
community bulletins, and announcement at a scheduled meeting of the local governing body before the actual

public heating.

Brixton Landing satisfies all applicable notice and opportunity to comment requirements established by Florida Statutes
5376.80(2)(c)4) and § 376.80(1)(c)(4)(8) as follows:

@) notice is being posted at the Subject Propersy;

(%) notice 5 being published in the Orlands Sentinel;

(#) notice s being published in the Orange County community bulletin section of Crajg’s List; and
() a community meeting will be held at the North Orange Branch Library.

Al notices will contain substantially the following narrative:

Representatives for Brixton Landing, Lid. will hold a community meeting on December 20, 2016, from
6:00 p.am. to 7:30 p.m. for the purpose of affording interested parties the opportunity to provide comments
and suggestions about the potential designation of land located at 442 East 13% Street, Orange County,
Florida 32703, as a Green Reuse Area. The designation is being made pursnant to Section 376.80,
Florida Statutes, of Florida’s Brownfield Redevelopment Act, and will involve two public hearings before the

Palm Beach Board of Connty Commitssioners. The community meeting will akso address future development
/ nd TebaVIAO activises planned for The site.

The community meeting will be held at North Orange Branch Library, 1211 Semoran Bld., Apopka, FL.
32703, and is free and open Yo al members of the public.

For more information regarding the community meeting, including directions, the dates of the two public
hearings, or to provide comments and suggestions regarding designation, development, or rehabikitation at any
time before or after the meeting date, please contact Michael R. Goldstein, who can be reached by telephone at
(305) 777-1682, U.S. Mail at The Goldstein Environmental Law Firm, P.A., 1 SE 3rd Avenue, Suite .
2120, Miami, FL 33131, and/ or email at mgoldsiein@goldsteinenvlaw. com.

Proof of publication or posting, as appropriate, will be provided to the County.

{00015677.D0C. 1} 2
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5. Reasonable Financial Assurance. As the fifth requitement for designation, Florida Statutes §
376.80(2)(c)(5) provides that "[tlhe person proposing the area for designation has provided treasonable
assurance that he or she has sufficient financial resources to implement and complete the rehabilitation
agreement and redevelopment plan." ' :

The total capital budget of $15.5 million for the Project is fully funded. See Wells Fargo Building Loan Agreement at
Attachment E. See Florida Community Loan Fund Loan Agreement at Attachment F. :

In addition, Brisdon Landings affliate, Wendover Housing Partners, LLC (“Wendover Honsing”), s a sophisticated,

experienced, and credentialed developer of housing communities, and one of the Southeast’s premier affordable housing companies
with an impressive portfolio of affordable housing and mixed-income developments. Wendover Housing has a proven history of
procuring funding throngh state and local honsing finance amthorities, as well as international financial institutions and pension

advisory firms. Wendover Housing and Brixton Landing principals have more than 30 years of experience developing, financing,

and managing over 4,000 multifamily, affordable, single family and mixed-use units. Based on the current financial position of
Briscton Landing, its affiliats, a proven history of leveraging assets with other capital sonrces, an impressive track record of
success, and a staff of highly excperienced and sophisticated development officials, Brixcion Landing has provided reasonable

assurance that i has suffecient financial resources to implement and complete the rebabilkitation agreement and redevelopment plan.

It therepore satisfies this fifth criterion.

II. Subject Property Meets the Definition of Brownfield Site

Section 376.79(3), Florida Statutes, defines “brownfield site” to mean “. . . real property, the expansion,
redevelopment, or reuse of which may be complicated by actual or perceived environmental contamination.”
The facts here evidence that the Subject Property falls within the definition of the term “brownfield site” in
that there is a significant perception of contamination that exists on the Subject Property arising out of its
past use as a citrus grove from the 1930s through the 1980s.

Specifically, citrus plant cultivation is commonly associated with the handling and improper disposal of
hazardous materials, including the application of chemical pesticides, hetbicides, and fertilizers that are
known to result in localized soil and groundwater impacts. In this case, it is confirmed through site
assessment activities that such agricultural chemicals were in fact utilized on the Subject Property. This has
complicated redevelopment efforts for Brixton Landing by imposing design and construction changes on the
Subject Property that would not be required but for the perception of contamination. This petception
increases Brixton Landing’s exposure to environmental and regulatory liability with tespect to the Subject
Property and makes it materially more expensive and time consuming to move forward with the Project.

In sum, perceived contamination on the Subject Propetty creates a material level of regulatory, construction,
health, and legal liability risk, complicates redevelopment efforts, and requires significant time and money for _
environmental, engineering, and legal consultants to propetty investigate and addtess. Accordingly, this
designation, if granted, will allow for Brixton Landing to access limited but important state-based economic
incentives to help undetrwrite the unanticipated and unbudgeted costs associated with managing the
environmental risk as well as, generally, to put the Project to a more certain financial ground. In this sense,
the designation will not only play a critical role in the successful redevelopment of the Subject Property, but
also in the larger revitalization efforts for this atea of Orange County.

Based on all the foregoing, the Subject Property clearly falls within the definition of “brownfield site” as set
forth in § 376.79(3), Florida Statutes.

{00015677.DOC. 1 } 3
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III. Conclusion

Brixton Landing has demonstrated that the Subject Property meets the definition of a “brownfield site” and
that it satisfies the five statutory criteria for designation. Accordingly, designation of the Subject Propetty as a

Green Reuse Area pursuant to § 376.80(2)(c), Florida Statutes, of Florida’s Brownfield Redevelopment Act is
appropriate.

{00015677.D0C. 1} 4
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Attachment D contains the following Items:

Description Document date Comments
Confirmation of Legal Representation 01/09/2017
Updated BFA OCEPD Application 01/09/2017 New signature date
Wellington BFA Application 12/13/2016 Rec’d 12/09/2015
Exhibit A — Property Legal description 12/13/2016 Property Appraiser’s info
excluded

Exhibit B — OCEPD Application 12/13/2016 Replaced with 01/19/2017
application - Intentionally

excluded to reduce size of

staff report
Exhibit C — Green Reuse Area Designation 12/13/2016
Eligibility Statement

Attachment A—F.S. 376.80 12/13/2016 Intentionally excluded to
reduce size of staff report

Attachment B — Special Warranty Deed 12/13/2016 Intentionally excluded to
reduce size of staff report

Attachment C — Financial spreadsheet 12/13/2016 Intentionally excluded to
reduce size of staff report

Attachment D — County Building Permit, 12/13/2016 Intentionally excluded to
reduce size of staff report

Attachment E — Building Loan Agreement 12/13/2016 Intentionally excluded to
reduce size of staff report

Attachment F — Loan Agreement. 12/13/2016 Intentionally excluded to

reduce size of staff report
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WELI?INGTON PARK APARTMENTS, LTD.

1105 KENSINGTON PARK DRIVE, SUITE 200
ALTAMONTE SPRINGS; FLORIDA 32714

TeL: {407):333-3233
FAX:(407) 3333919

January 9, 2017

Mr. Robert Durant

Environmental Program Supervisor, PRP
Orange County:Petroleum Restoration Program
3165 McCrory Place, Suite 200

Otrlando, FL 32803

Re:  Confirmation of Legal Representation; Wellington Park Apartments Green
Reuse Area — ROCC Designation

Dear Mr. Durant:

This will confirm that The Goldstein Environmental Law Firm, P.A., and its lawyers are authorized
to represent Wellington Park Apartments, Ltd., in connection with any aspect of Florida’s
Brownfields Program, including but not limited to designation of property located at the NE Corner
of N. Thompson Road and E. 1% Street, Orange County, FL 32704 {the “Subject Propertysy, as a
Brownfield Area or Green Reuse Area pursuant to §376 80, Florida Statutes, and submittal and
execution of any.documents, including but not limited to any application materials, necessary to seek
a designation or any right or incentive available pursuant to Florida’s Brownfields Program.
Thank'fou for your attention to this matter and your cooperation and assistance with rehabilitation
and redevelopment of the Subject Property.
Sincerely, '

:Manage':‘v of Wellington Park-GP;:LLC

General Partner of Wellington Park Apartments, Ltd.

/jlw

cc Michael R. Goldstein, Esq.; Environmental Counsel to Wellington Park Apartments, Ltd..
Lindsay C. Walton, Esq., Environmental Counsel to Wellington Park Apartments, Ltd.



REDEVELOPING ORANGE COUNTY COMMUNITIES (ROCC)
BROWNFIELDS PROGRAM APPLICATION FOR BROWNFIELDS
DESIGNATION OR TRANSFER OF BSRA

Please complete this form to request an area for brownfield designation or transfer of BSRA if a PRFBSR
was identified by Resolution. It is important to complete all applicable sections and attach all necessary
information. The County Brownfield Program Staff will schedule a Brownfields Pre-application meeting
with the applicant/property owner before submitting this application to resolve any questions and go over
the Orange County Brownfield designation process. If you should have any questions concerning
completion of this application or wish to schedule a Pre-application Meeting, please contact Carlos
Gonzalez at Carlos.Gonzalez2@ocfl.net or call at 407-836-1425.

PROPERTY INFORMATION

Property Name: Wellington Park
Address: NE Corner of N. Thompson Rd. and E. 1st St.
City: Orange County  State: FL . Zip Code: 32703

Attach map showing location of property. :
Property Size (acres/square feet): 14.72 acres Parcel/Folio Number(s): 11-21-28-0000-00-007,

11-21-28-0000-00-233, 11-21-28-0000-00-246
PROPERTY DESCRIPTION ‘

Briefly describe property (for example, vacant land, unoccupied): Vacant residential

* Current Zoning/Land Use: Planned Development

Future Land Use Designation: Low-Medium Density Residential

Community Redevelopment Area
____Enterprise Zone

Empowerment Zone

Other

Located within one-half mile of an existing major street? X Yes __ No
Public Street Access? X Yes___ No
Outside floodplain area? Yes _ No

Please describe all outstanding property taxes due on the property: N/A
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ROCC Brownfields Designation Application ~

APPLICANT INFORMATION

Name: Wellington Park Apartments, Ltd.
Address: 1105 Kensington Park Drive, Suite 200

City: Altamonte Springs State: FL Zip Code: 32714

Phone: (407) 333-3233 E-mail: rmuse@wendovergroup.com

Interest in Property: Owner

CURRENT PROPERTY OWNER(S) (if different from applicant)

Name: N/A

Address:

City: State: Zip Code:
Phone; E-mail:

Legal Status of the Current Property Owner(s):

___Individual/Sole Proprietorship
___General Partnership
___Limited Liability Company
X Limited Partnership

" ___Florida Corporation
____Out of State Corporation -------- State of Incorporation:

ENVIRONMENTAL STATUS

Briefly describe the nature and geographical extent of contamination by hazardous substances and/or
pollutants, if known:
Please see application.

Briefly describe any previous or current remedial action;
Please see application.

~

If remediation is needed, will you agree to enter into a Brownfield Site Rehabilitation Agreement with the
Florida Department of Environment Protection or authorized designee? X Yes No

Please Attach Phase I or Phase Il Environmental Reports, if available.
Please see application.
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ROCC Brownfields Designation Application

DEVELOPMENT PLAN

General Description of Redevelopment Plans:
Please see application.

Attach further illustrative or graphic information, as appropriate.
Please see application. .

How many new permanent full-time or part-time jobs will the project create after remediation, and what
are the job titles?
Please see application.

FINANCIAL RESOURCES

Reasonable assurances must be provided by the applicant that sufficient financial resources are available
to the applicant to implement and complete a rehabilitation agreement and redevelopment plan.

Attach a statement, as well as any other appropriate information, outlining the financial resources
available to the applicant for rehabilitation and redevelopment, Please see application.

This statement can include financial resources the applicant anticipates to obtain (private loans, equity and
assistance) through designation as a Brownfield Area. In short, describe your general financial plan for .
your project. Please see application.

Have you had a Brownfields Pre-application Meeting? ___Yes X No (It is required that applicants have
a Pre-application Meeting. Please call Carlos Gonzalez, 407-836-1425, for more information.)

SERVICES TO BE PROVIDED

In order to better assist you, please check the type of designation you are requesting and the type of
assistance/incentives (check all that apply) you are seeking through this designation:

Type of Designation: X Several parcels ___Single parcel BSRA Transfer (new PRFBSR)
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ROCC Brownfields Designation Application

Please describe in greater detail the services you would like to receive as a participant in the Brownfields
Program (Optional):
Please see application.

What are your goals with respect to the property (for example, sale, redevelopment, or business
expansion)? _
Please see application.

Will the applicant reimburse the County for all costs associated with the Brownfield Designation (i.e.

Public Noticing/Meeting Announcement i.e. Orlando Sentinel advertisement, meeting room rental charges
etc. (if applicable)? Yes X No

The contents of this application shall be considered public records of the County. The undersigned affirms
that the information contained in this application is true and accurate.

.Applicanf: : ) |
Signature: /C/Qe : A Date: J l 0( ! \_:l'
Print/Type Name:'N\'.‘\ wa Q/‘ R ) ()’\.0 {0“ {'C{/]

For Office Use Only:

Application Received By: - Date:

Application Completeness Review Comp.leted By:

\Status of Application: Complete Incomplete (Specify reason[s] below):

Applicant Contacted on:

Date Information Received to Complete Application (if applicable):

Signature of Reviewer: Date:

BCC proposed HEARING DATE(S) FOR DESIGNATION OF SITE AS A BROWNFIELD
AREA: 1* meeting 2™ Meeting

Estimated Cost Public Notice $ 1,500.00: verify will applicant reimburse : Y X N___
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THE GOLDSTEIN ENVIRONMENTAL LAW FIRM, P.A.
Brownfields, Transactions, Due Diligence, Develgpment, Permitting, Cleanups & Compliance

One Southeast Third Avenue, Suitle 2120
Miami, Florida 33131
Telephone: (305) 777-1680
Facsimile: (305) 777-1681

www.goldsteinenvlaw.com

:: Michael R. Goldstein, Esq.
o Diréct Dial: (305) 777-1682
Email: mgoldstein@goldsteinenviaw.com

December 13, 2016

el

Via Email & FedEx

Mt. Robert Durant, Environmental Program Supervisor \ - ,'
Environmental Protection Division e~ U
Orange County Petroleum Restoration Program e D=
3165 McCrory Place, Suite 200 < S23
Orlando, FL 32803 = Z=0
’ - z%’l’
Request for Designation of the Property Located at the Northeast Cornéyyrof QE:”CJ
oD
=r=

Re:
North Thompson Road and East 1* Street, Otange County, FL 32703 iud
Further Identified by Folio Numbers 11-21-28-0000-00-007, 11-21-28-0000-00-
233, and 11-21-28-0000-00-246 as a Green Reuse Area Pursuant to

e $376.80(2)(c), Florida Statutes e

Dear Mr. Durant:

On behalf of Wellington Park Apartments, Ltd. (“Wellington Park™), we ate pleased to submit this

Request for Designation of the property located at the Northeast Cotner of N. Thompson Rd. and
E. 1% St., Orange County, FL 32703, Folio Nos. 11-21-28-0000-00-007, 11-21-28-0000-00-233, and
11-21-28-0000-00-246 (the “Subject Property”), as a Gtreen Reuse Area (the "Letter Request")
pursuant to Chapter 376.80(2)(c), Florida Statutes. When fully redeveloped as an affordable
residential rental community, the Subject Property will consist of 5 garden-style buildings with 120
units. Community amenities will include a pool, victory garden, gazebo with barbeque area, “tot
lot,” and patio area. The development will incorporate energy saving features and Energy Star rated
appliances. A legal description and property cards depicting the location of the Subject Property are

enclosed herein at Exhibit A.

{00015665.DOCX. 1}
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Mr. Robert Duyrant, Environmental Program Supervisor
December 13, 2016
Page 2

Wellington Park is applying for the Green Reuse Area Designation due to the fact that there is a
significant perception of contamination that exists on the Subject Property that arises from the
historic presence of actual contamination from its past uses as a plant nursery and fuel facility. This
type of agticultural use is commonly associated with the application of chemical pesticides,
herbicides, and fertilizers that are known to result in soil and groundwater contamination. More

- critically, there are documented historical petroleum releases at the Subject Property. This

petception of contamination has required, and will continue to require, that Wellington Park incur
significant time and expense for technical, engineering, and legal consultants in order to properly
conduct environmental assessment and remediation, if necessary. The designation has thus become
a key part of this ambitious project’s ultimate viability by enabling Wellington Park to access certain
regulatory and economic incentives to mitigate and manage the risk and expense associated with the
discovety of contamination and the necessary response. It is also key to attracting major new capital
investment in Orange County

In considering a request for this type of designation, a local government must evaluate and apply the
criteria set forth in Chapter 376.80(2)(c), Florida Statutes. As reflected in the Orange County
Brownfields Program Application incorporated herein at Exhibit B and the Statement of Eligibility
incorporated herein at Exhibit C, Wellington Park meets such statutory ctiteria. Accordingly, based
on the foregding, we respectfully request that staff recommend approval. Of coutse, as you evaluate -
the application and supporting matetials, please feel free to contact us with any questions or should
further information be required. Thank you.

Very truly yours,

THE GOLDSTEIN ENVIRONMENTAL LAW FIRM, P.A.

A

Michael R. Goldstein
/mtg

Enclosures

cc: Wellington Park Apartments, Ltd.

{00015665.D0CX. 1} !



Exhibit A
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EXHIBIT “A”

Legal Description

A portion of the South ¥: of the Southeast % of the Northwest % of Section 11, Township
21 South, Range 28 East, Orange County, Florida being more particularly described as follows:

The Southwest Y% of the Southeast Y% of the Northwest !4 of Section 11, TOGETHER

~ WITH the West 235.39 feet of the Southeast Y% of the Southeast % of the Northwest % of said

Section 11, LESS rights-of way for East First Street (30 feet) and Thompson Road (30 feet):
Containing 522,720.00 square feet or 12.0000 acres.

16
P&S Agrv10 10.19.15 -
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Exhibit C
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Green Reuse Area Designation Eligibility Statement

Wellington Patk Green Reuse Area
Northeast Cotner of North Thompson Road and East 1¢t Street, Orange County, FL 32703
Folio Numbers 11-21-28-0000-00-007, 11-21-28-0000-00-233, 11-21-28-0000-00-246

4

Wellington Park Apattments, Ltd. (“Wellington Park™) proposes to redevelop and rehabilitate 3 parcels of
land located at the Nottheast Corner of N. Thompson Rd. and E. 1 St., Orange County, FL. 32704, Folio
Nos. 11-21-28-0000-00-007, 11-21-28-0000-00-233, and 11-21-28-0000-00-246 (the “Subject Property”).
Once redeveloped as an affordable residential rental community, the Subject Property will feature 5 garden-
style buildings with 120 units. Community amenities will include a pool, garden area, gazebo with barbeque
area, “tot lot,” and patio area. The development will additionally incotporate energy saving features and
Energy Star rated appliances (the “Project”). As demonstrated herein, the Project meets all five of the
applicable designation criteria set forth at Section 376.80(2)(c), Florida Statutes.! In addition, the Subject
Propetty meets the definition of a “brownfield site” putsuant to Section 376.79(3), Flotida Statutes.

I. Subject Property Satisfies the Statutory Critetia for Designation

1 Agreement to Redevelop the Brownfield Site. As the first requirement for designation, Florida
Statutes § 376.80(2)(c)(1) provides that "[a] petson who owns or controls a potential brownfield site is
requesting the designation and has agreed to rehabilitate and redevelop the brownfield site."

Wellington Park mests this criterion in that it currently owns the Subject Property by virtue of a Special Warranty Deed,
enclpsed at Attachment B. I%llmgton Park has additionally agreed to rehabilitate and redevelop the Subject Propersy.
Accordingly, this first criterion is satisfeed.

2. Economic Productivity. As the second requitement for designation, Florida Statutes §
376.80(2)(c)(2) provides that "[t|he rehabilitation and redevelopment of the proposed brownfield site will
result in economic productivity of the area, along with the creation of at least 5 new permanent jobs at the
brownfield site that are full-time equivalent positions not associated with the implementation of the
rehabilitation agreement or an agreement and that are not associated with redevelopment project demolition
ot construction activities putsuant to the redevelopment of the proposed brownfield site or area. Howevet,
the job creation requirement shall not apply to the rehabilitation and redevelopment of a brownfield site that

will provide affordable housing as defined in s. 420.0004 or the creation of recteational areas, conservation
areas, ot patks."

Wellington Park satisfies this criterion in that the Project will result in significant economic productivity of the area. The budget
Jor rehabilitation and redevelopment is approximately $22 million,? which is being spent in part on local labor, contractors,
consultants, construction materials, furnishings, infrastructure improvements, and impact fees. Because all of the units at the
Subject Property will be rented to Income Eligible Households under the Low Income Housing Tax Credit program,
rebabilitation and redevelopment of the Subject Property will “provide affordable housing as defined in 5. 420.00
Accordingly, the employment creation threshold of at least 5 new permanent jobs is not applicabl to the Project.
Notwithstanding the aforementioned exemption, approximately 5 new permanent jobs will be created specifically for the Project
and to operate the Subject Property. For the reasons discussed herein, Wellington Park meets this second criterion.

' A copy of § 37680, Florida Statutes, can be found as Attachment A to this Eligibility Statement.

See Sources and Uses Statement at Attachment C to this Eligibility Statement.

{00015653.D0C. 1 }



550

3. Consistency with Local Comprehensive Plan and Permittable Use under Local Land
Development Regulations. As the third requitement for desighation, Florida Statutes § 376.80(2)(c)(3)
provides that "[tlhe redevelopment of the proposed brownfield site is consistent with the local
comprehensive plan and is a permittable use under the applicable local land development regulations.”

Wellington Park satisfies this criterion in that the Subject Property is Jocated in Orange Comnty’s Low-Medium Density
Residential Futnre Land Use Designation of the Comprebensive Plan, which allows up to 10 dwellings units per acre of land.
See the Orange County Florida Comprebensive Plan. In addition, the Subject Property is located in the Planned Development
District, which permits planned residential communities. See Chapter 38, Article VIII of the Orange County Florida Code of
Ordinances.  The Subject Property’s redevelopment as described above is thus an allowable use in such designations. This
consistency and permissibility is also reflected in, and effectnated by the enclosed Florida Honsing Finance Corporation Local
Government Verification of Status of Site Plan Approval for Multifamily Developments, signed by Orange County’s Chief
Planner, enclosed at Attachment D. Accordingly, Wellington Park meets the third criterion. '

4. Public Notice and Comment. Florida Statutes § 376.80(2)(c)(4) stipulates that "[n]otice of the
proposed rehabilitation of the brownfield atea has been provided'to neighbors and nearby residents of the
proposed area to be designated, and the person proposing the area for designation has afforded to those
receiving notice the opportunity for comments and suggestions about rehabilitation. Notice pursuant to this
subsection must be posted in the affected area." Additional notice requitements pertaining to applicants
other than a governmental entity can be found at Florida Statutes § 376.80(1)(c)(4)(b) and consist of
publication in a newspaper of general citculation in the area, publication in ethnic newspapers or local
community bulletins, and announcement at a scheduled meeting of the local governing body before the actual
public hearing,

Wellington Park satisfies all applicable notice and opportunity to comment requirements established by Flovida Statntes
§376.80(2)(c)@4) and § 376.80(1)(c)()() as follows: '

() notice is being posted at the Subject Property;

(#) notice is being published in the Orlando Sentinel;

(#) notice is being published in the Orange Connty community bulletin section of Craig's List; and
() a community meeting will be held at the North Orange Branch Library,

Al notices will contain the following narrative:

Representatives for Wellington Park Apartments, Lid. will hold a community meeting on July 19 2016, —
Jrom 6:00 p.m. to 7:30 pm. for the purpose of affording interested parties the opportunity to provide
comments and suggestions about the potential designation of land Jocated at the NE Corner of N. Thompson
Rd. and E. 1+ St., Orange County, Florida 32703, as a Green Rense Area. The designation is being
made pursuant to Section 376.80, Florida Statutes, of Florida's Brownfield Redevelopment Act, and will
involve two public hearings before the Palm Beach Board of Connty Commissioners. The community meeting
will also address future development and rehabilitation activities planned for the site.

The community meeting will be held at North Orange Branch Library, 1211 Semoran Blvd., Apopka, FL.
32703, and is free and open to all members of the publi.

For more information regarding the community meeting, including directions, the dates of the two public
hearings, or to provide comments and suggestions regarding designation, development, or rehabilitation at any

time before or afier the meeting date, please contact Michael R. Goldstein, who can be reached by telephone at '
(305) 777-1682, U.S. Mail at The Goldstein Environmental Law Firm, P.A., 1 SE 3rd Avenne, Suite

2120, Miamsi, F1. 33131, and/ or email at mgoldrtezg@gold;temmv/aw O,

Proof of publication or posting, as appropriate, will be provided to the Connty.

{00015653.D0C. 1 } 2



5. Reasonable Financial Assurance. As the fifth requn:ement for designation, Florida Statutes §
376.80(2)(c)(5) provides that "[t|he person proposing the area for designation has provided reasonable
assurance that he or she has sufficient financial resoutces to implement and complete the rehabilitation
agreement and redevelopment plan."

The total capital budget of §22 million for the Project will be fully funded. See Wells Fargo Letter of Interest at Attachment E.

See Wells Fargo Updated Letter of Interest at Attachment F. Se¢ Neighborbood Lending Partners, Inc. Letter of Interest at
Attachment G.

In addition, Wellington Park’s affiliate, Wendover Housing Partners, LLC (“Wendovér Housing”), is a sophisticated,
excperienced, and credentialed developer of housing communities, and ome of the Sontheast’s premier affordable housing companies
with an impressive porsfolio of affordable hoysing and mixed-income developments. Wendover Housing bas a proven bistory of
procuring funding throngh state and local housing finance anthorities, as well as international financial institwtions and pension
advisory firms. Wendover Housing and Wellingion Park principals have more than 30 years of excperience developing, financing,
and managing over 4,000 multi-family, affordable, single family and mixed-use nnits. Based on the current financial position of
Wellington Park, its affiliate, a proven history of leveraging assets with other capital sonrces, an impressive track record of success,
and a staff of highly experienced and sophisticated development officials, Wellington Park has provided reasonable assurance that

4t has sufficient financial resonrces to implement and complete the rehabilitation agreement and redevelopment plan. It thergfore
satisfies this fifth criterion.

IL Subject Property Meets the Definition of Brownfield Site

Section 376.79(3), Florida Statutes, defines “brownfield site” to mean “ . . real property, the expansion, .

redevelopment, or reuse of which may be complicated by actual or perceived environmental contamination.”
The facts here evidence that the Subject Propetty falls within the definition of the term “brownfield site” in
that there is a significant perception of contamination that exists on the Subject Property that arises from the
historical presence of actual contamination from its past uses as a plant nursery and fueling facility.

Specifically, plant cultivation is commonly associated with tlie handling and disposal of hazardous matetials,
including the application of chemical pesticides, herbicides, and fertilizers that are known to result in localized

Y

i

soil and groundwater impacts. In this case, it is-confirmed.-in site assessment-tepotts-that such-agticultutal
chemicals were in fact utilized by previous owners of the Subject Property. In addition, the Subject Property
formerly operated as a fueling facility with documented historical petroleum releases. A review of the Florida
Depattment of Environmental Protection’s online document database indicates that these releases appear to
have been remedied by the former property owners; notwithstanding, the historical presence of actual
contamination at the Subject Propetrty creates a significant risk that contamination persists. This pefception
complicates redevelopment efforts for Wellington Park by imposing design and construction changes that
would not otherwise be required. Additionally, it increases Wellington Park’s exposure to environmental and
tegulatory liability with respect to the Subject Property and makes it materially more expensive and time

~ consuming to move forward with the Project.

In sum, perceived contamination on the Subject Propetty cteates a matetial level of regulatory, construction,
health, and legal liability risk, complicates redevelopment efforts, and requites significant time and money for
environmental, engineering, and legal consultants to property investigate and address. Accordingly, this
designation, if granted, will allow for Wellington Park to access limited but important state-based economic
incentives to help underwrite the unanticipated and unbudgeted costs associated with managing the
environmental tisk as well as, generally, to put the Project to a mote certain financial ground. In this sense,
the designation will not only play a ctitical tole in the successful tedevelopment of the Subject Property, but

. also in the larger revitalization efforts for this area of Orange County.
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Based on all the foregoing, the Subject Propetty cleatly falls within the definition of “brownfield site” as set
forth in § 376.79(3), Flotida Statutes. '

II1. Conclusion
Wellington Park has demonstrated that the Subject Propetty meets the definition of a “brownfield site” and

that it satisfies the five statutory ctiteria for designation. Accordingly, designation of the Subject Property as a

Green Reuse Atea pursuant to § 376.80(2)(c), Flotida Statutes, of Flotida’s Brownfield Redevelopment Act is
approptiate.

{00015653.D0C. 1 } ) 4
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THE GOLDSTEIN ENVIRONMENTAL LAW FIRM, P.A.

Brownfields, Traizmctz'om,n Due Diligence, Development, Permitting, Cleanups & Compliance

One Southeast Third Avenue, Suite 2120
' Miami, Florida 33131
Telephone: (305) 777-1680
Facsimile: (305) 777-1681

www.goldsteinenvlaw.com

MEMORANDUM

TO: Georgiana Holmes, Esq.
Assistant County Attorney
Orange County Attorney’s Office

FROM: Michael R. Goldstein, Esq., The Goldstein Environmental Law Firm, P.A. -
Lindsay C. Walton, Esq., The Goldstein Environmental Law Firm, P.A. <

DATE: February 16, 2017

SUBJECT: Regulatory and Financial Incentives Associated with Florida’s Brownfields Redevelopment
" Program .

Brixton Landing, Ltd. (“Brixton Landing”), and Wellington Park Apartments, Ltd. (“Wellington
Park™), (together, the “Applicants”),’ own the property located at 442 E. 13™ Street, Orange County,
FL 32703, and at the Northeast Cormer of N. Thompson Road and E. 1* St., Orange County, FL
32703, respectively (the “Properties”), which are being redeveloped as affordable residential rental
communities (the “Projects”).? The Applicants are seeking designation of the Properties as Green
Reuse Areas pursuant to § 376.80(2)(c), Florida Statutes, of Flotida’s Brownfields Redevelopment
Act (the “Brownfields Act”) due to the fact that there is a perception of contamination on the
Properties from their former uses.” While there is no documented contamination at the Properties
at this time, these designations, if granted, would enable the Applicants to qualify for certain
regulatory and financial incentives (mote particularly described in Section B below), which are
needed to offset past costs and risks and potential future costs and risks related to the perceived
contamination. As you review the Applicationws, please note the following regarding timing of the

1 The Applicants are both affiliates of Wendover Housing Partners, LLC, an affordable housing developer.

2 The Projects are more particularly described in the underlying Request for Designation Applications. The Brixton
Landing application was filed with Orange County on December 6, 2016; and the Wellington Park application on
December 13, 2016 (together, the “Applications™).

3 The Brixton Landing property was historically utilized as a citrus grove for over 40 years; the Wellington Park property

as a plant nursery and fuel facility. These former uses have created a significant perception of contamination on the
Properties, which is described in detail in the Applications.

{99919388.DOCX. 1}



"Orange County Attorney’s Office
February 16, 2017
Page 2

designation request and the incentives that are potentially available to the Applicants.through the
Flotida Brownfields Redevelopment Program:

A. Timing of Green Reuse Area Designation Requésts

A brownfield area may be designated at any time during development and after development, as §
376.80(2)(c), F.S., does not provide a deac/lline for designation, which the Florida legislature has
provided for elsewhere in brownfields related legislation.* In fact, local governments often designate
multiple parcels of land in various stages of development as brownﬁeld areas as part of a
Community Redevelopment Area (“CRA”), which enables local governments and owners of
property within the brownfield areas to utilize the incentives provided by the Florida Brownfields
Program for the purposes of environmental remediation, rehabilitation, and economic development.
Point in case, Orange Counfy designated the Holden Heights ROCC Brownfield Area within its
CRA on August 28, 2007, through Resolution No. 2007-M-31,* and the Innovation Way ROCC
Brownfield Area within its Innovation Way Economic Development Corridor on September 16,
2008, through Resolution 2008-M-47.°

B. Regulatory and Financial Incentives

As stated in the preceding paragraphs, the Florida Brownfields Redevelopment Program provides a
robust toolbox of financial and regulatory incentives for sites located in brownfield areas. The
Brownfields Act and § 212.08, F.S., contemplate two scenarios for a property owner within a
designated brownfield area to receive such incentives; the first set of incentives are for brownfield
‘areas with envitonmental contamination and the second set for brownfield areas without such
contamination.

Where there is documented contamination within a brownfield area, a property owner may enter
into a Brownfield Site Rehabilitation Agreement (“BSRA”) with the Florida Department of
Environmental Protection (“FDEP”). The incentives available through a BSRA are identified in §§
376.77-85, F.S. Where there is no documented contamination within a brownfield area, a property
owner s/l has access to incentives, albeit in mote limited fashion. For example, under this second
scenario (i.e., perceived contamination only), existing and potential lenders are provided statutory
immunity for environmental liability pursuant to §376.82(4)(b), F.S.  Also critical (and very relevant
~ with respect' to the Applications), under §212.08, F.S., the Florida Department of Revenue (“FDR”)

. administers a powerful financial incentive for the construction of affordable housing projects in the
form of a 100% sales tax refund on eligible construction materials.  Finally, having the designation

4 See, e.g., Sec. 376.30781(5)(a), F.S., which establishes a bright-line eligibility deadline to submit an application for tax
credits based on eligible costs for contamination assessment and remediation.

5 See Resolution No. 2007-M-31 enclosed at Exhibit A.

6 See Resolution 2008-M-47 enclosed at Exhibit B.

{00019388.DOCX. 1}
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'Orange County Attorney’s Office
February 16, 2017
Page 3

in place allows for swift negotiation and execution of a BSRA, which would then immediately lock
into place developer-specific liability protection and the ability to obtain a second, important
financial incentive — state corporate income tax credits for eligible costs of contamination

.. \
assessment and remediation.

1. Lender Liability Protection

Lender liability protection under the Brownfields Act is quite broad. For example, metrely by virtue
of a property being located in an existing brownfield area, any lender is already afforded certain key
liability protections. This is so irrespective of whether there is a BSRA in place. Moreover, at any
such time in the future that a BSRA is executed, additional — and every broader\ - statutory
protections in favor of a lender are triggered.

Specifically, § 376.82(4)(b), F.S., consists of protection for lenders when it extends financing and
after foreclosure, subject to certain criteria. Accordingly, the Green Reuse Area designations, if
_ granted, will enable any lender on the Properties to maintain the liability protection afférded by §
376.82(4)(b), F.S., so long as it does not engage in decisionmaking control or management of site
operations, has not caused or contributed to release of contamination, and, in the case of
foreclosure, makes a good faith effort to sell the site as soon as practicable. This lender liability ‘
protection is acutely important when seeking financing on projects that have even a hint of
environmental distress and potential regulatory liability, as is the case here.

2. Sales Tax Refund on Eligible Construction Materials for Affordable Housing
Redevelopment

In order to incentivize construction of affordable residential rental communities, the Florida
legislature has created an important sales tax refund on eligible construction materials for affordable
housing projects that are constructed within a designated brownfield area, among other areas (urban
high-crime areas, empowerment zones, Front Port Communities, or urban infill areas). Pursuant to
§ 212.08(5)(2)(0), F.S., the FDR administers this incentive consisting of a 100% sales tax refund on
building materials, which is defined in § 212.08(5)(2)(2)(8)(a), F.S., as the “tangible personal property
that becomes a component part of a housing project.” '

Because the Properties are being redeveloped as affordable housing, as defined in § 420.0004, E.S.,
the Green Reuse Area designations, if granted, will allow the Applicants to access this incentive to
offset additional costs related to perceived contamination at the Properties, including costs
associated with due diligence, environmental legal and technical pi:ofessionals, and to address
potential lender concerns by imposing design contingency requirements, and by forcing the
Applicants to develop legal liability contingency plans for themselves, and, if required, for their
lenders (including the Green Reuse Area designation application). Additional proceeds from the
state sales tax refund will be reinvested back into the Projects. This incentive adds much needed
capital to the Applicants’ development pro forma, mitigating the extraordinary costs associated with

{00019388.DOCX. 1}
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'Orange County Attorney’s Office
February 16, 2017
Page 4

evaluating, structuring, and managing the environmental regulatory and legal ]iabﬂity risk created by
the mere perception of contamination.

3. Brownfield Site Rehabilitation Agreement Accessibility

- As stated previously, the brownfield area designation of property by a local government is a
prerequisite for a BSRA. Pre-designation of the brownfield- area, therefore, allows for swift
negotiation and execution of a BSRA, if necessary, which would then immediately trigger developer-
specific liability protection, additional lender-specific liability protection, and enable a Heveloper‘to
qualify for financial incentives, such as state corporate income tax credits for eligible costs of
contamination assessment and remediation.

Here, where there is a significant perception of contamination at the Properties due to their former
uses, the designations would enable the Applicants to expeditiously enter in to a BSRA with the
FDEP if contamination is discovered in the future. This would immediately afford the Applicants
with the incentives available in §§ 376.77-85, F.S., including (a) protection from exposute to legal
liability under state law by barring any state based third-party lawsuit for property damage,
environmental cost recovetry, and actions to compel additional cleanup; (2) providing the Applicants’
lenders additional, and even broader, liability protections, as set forth in § 376.82(4)(a), F.S,,
(specifically all of those directly applicable to the borrower under § 376.82(2), F.S.); and (c) enabling
the Applicants to recapture eligible cleanup costs through Voluntary Cleanup Tax Credits
administered through the FDEP. The designations have thus become a key part of the Projects’
environmental contingency plans and their ultimate viability by enabling the Applicants to enter into
a BSRA, if necessary at a later time, in order to manage potential risk and expense associated with
any future discovery of contamination and the necessary reéponse.

{00019388.DOCX. 1}
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ORANGE COUNTY BOARD OF COUNTY COMMISSIONERS

ardin
DESIGNATING CERTK gLAND WITHIN THAT
PORTION OF THE ORANGE COUNTY COMMUNITY
REDEVELOPMENT AREA LOCATED WITHIN
UNINCORPORATED ORANGE COUNTY AS THE
HOLDEN HEIGHTS: ROCC (REDEVELOPING
ORANGE COUNTY COMMUNITIES) AREA AND AS
A BROWNFIELD AREA FOR THE PURPOSE OF
A ENVIRONMENTAL REMEDIATION,
1 REHABILITATION, AND ECONOMIC
| DEVELOPMENT

’ Resolution No. 2007-M=31

WHEREAS, Sections 376.77 - 376.85, of the Florida Statutes, as amended, (the
| “Brownfields Redevelopment Act” or the “Act”) authorizes and provides for designation by
resolution of certain lands as a "Brownfield Area", and for the corresponding provision of
environmental remediation, rehabilitation, and economic development for such areas; and

WHEREAS, the Orange County Board of County Commissioners wishes to notify the
Florida Department of Environmental Protection of its decision to designate a Brownfield Area
for remediation, rehabilitation, and economxc development for the purposes set forth in the Act;
i and

i WHEREAS, the procedures set forth in Section 376.80(1) of the Act, including the
notice and public hearing requirements set forth in Sections 125.66 and 125.66(4)(b)(2) Florida
Statutes (2006), have been complied with.

| BE IT RESOLVED BY THE BOARD OF COUNTY COMMISSIONERS OF

- ORANGE COUNTY, FLORIDA:
Section 1. The recitals and findings set forth in the Preamble to this Resolution are
hereby adopted by reference thereto and incorporated herein as if fully set forth in this Section. -
Section 2. The area described in Exhibit “A” as Holden Heights: ROCC, attached hereto
and incorporated herein by reference, which is located within and coincides with the boundaries of
that portion of the Orange County Community Redevelopment Area located in the unincorporated
area ofl the County, less any real property for which a property owner within the area depic;ed in

Exhibit “A” requests in writing to have his or her property removed from the designation provided
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for herein, is he;eby QCsignated as the “Holden Heights: ROCC (Redeveloping Orange County
Communitiéé) a which shall hereafter be known as the “Holden Heights: ROCC” area and as a
Brownfield Area for environmental remediation, rehabilitation, and economic development as set
forth in the Act, under the following terms and conditions:

a. The designation of the Brownfield Area by this Resolﬁtion does not, by
itself, render the .Board' of County Commissioners responsible for the costs and liabilities
associated with site remediation, rehabilitation, economic deVelopmcnt, or source removal, as

-those terms are defined in the Act, unless the Orange County Board of County Commissioners
speciﬁcally designates itself as a responsible peréon pursuant to Section 376.80(3), thereof.

b. Nothing in this Resolution shall be deemed to brohibit, limit, or amend the‘
authority and power or the Ofange County Board of County Commissionérs, otherwise legally
available, to designate any other prgpeny or properties as a B{rownfie,]d Site or Brownfield Area,
or to modify, amend, or withdraw the designation as established herein.

Section 3. In accordance with Section 376.80(1), Florida Statutes (2006), the Orange
County Boafd of County Commissioners hereby directs the Oranée County Environmental

Protection Division to notify the Florida Department of Environmental Protection of Orange

. '| County’s decision to designate this Brownfield Area for the purposes of remediation,

rehabilitation, and economic development.

Section 4. This Resolution shall become effective August 28, 2007

ADOPTED this 7% day of Rugust-2007.

By: AL AE—F +
e /Deputy Clerk
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APPROVED
8Y ORANGE COUNTY BOARD
OF COUNTY COMMISSIONERS

SEP 1 6 20088 /urlar

FLSQILIUTITTIION

of the

ORANGE COUNTY BOARD OF COUNTY COMMISSIONERS

regarding

DESIGNATING CERTAIN LAND WITHIN THAT
PORTION OF THE ORANGE COUNTY INNOVATION
WAY AREA LOCATED WITHIN UNINCORPORATED

ORANGE COUNTY AS THE INNOVATION WAY:
ROCC (REDEVELOPING ORANGE COUNTY
COMMUNITIES) AREA AND AS A BROWNFIELD

AREA FOR THE PURPOSE OF ENVIRONMENTAL
REMEDIATION, REHABILITATION, AND
ECONOMIC DEVELOPMENT ~ )

Resolution No. 2008-M -7

WHEREAS, Sections 376.77 - 376.85, of the Florida Statutes, as amended, (the
“Brownfields Redevelopment Act” or the “Act”) authorizes and provides for designation by
resolution of certain lands as a "Brownfield Area", and for the corresponding provision of
environmental remed1atlon, rehabilitation, and economic development for such areas; and

WHEREAS, the Orange County Board of County Commissioners wishes to-notify the
Florida Department of Environmental Protection of its decision to designate a Brownfield Area
-for remediation, rehabilitation, and economic development for the purposes set forth in the Act;
and

WHEREAS, the procedures set forth in Section 376.80(1) of the Act, including the
notice and public hearing requirements set forth in Sections 125.66 and 125. 66(4)(b)(2) and
125.66(4)(b)(3) Florida Statutes, have been complied with.

BE IT RESOLVED BY THE BOARD OF COUNTY COMMISSIONERS OF
ORANGE COUNTY, FLORIDA:

Section 1. The recitals and findings set forth in the Preamble to this Resolution are

hereby adopted by reference thereto and incorporated herein as if fully set forth in this Section.

Section 2. The area described in Exhibit “A” as Innovation Way: ROCC, attached

hereto and incorporated herein by reference, which is located within and coincides with the

boundaries of that portion of the Orange County Innovation Way Area located in the
unincorporated area of the County, less any real property for which a property owner within the
area depicted in Exhibit “A” requests in writing to have his or her property removed from the
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'ciesignation provided for herein, is hereby designated as the “Innovation Way: ROCC
(Redeveloping Orange County Communities) which shall hereaﬂer be known as the “Innovation
Way: ROCC” area and as a Brownﬁeld Area for environmental remediation, rehabilitation, and
economic developm;nt as set forth in the Act, under the following ;erms and conditions:

a. The designation of the Brownfield Area by this Resolution does not, by
itself, render the Board of County Commissioners responsible for the costs and liabilities
associated with site remediation, rehabilitation, economic development, or source remO\ial, as
those terms are defined in the Act, unless the Orange County Board of County Commissioners
specifically designates itself as ;1 responsible person pursuant to Section 376.80(3), thereof.

b. Nothing in this Resolution shall be deemed to prohibit, limit, or amend the
authority and power or the Orange County Board of County Co@issionem, otherwise legaliy
available, to designate any other property or properties as a-Brownﬁeld Site or Brownfield Area,
or to modify, amend, or withdraw the designé;ltion as established herein. |

Section 3. In accordance with Section 376.80(1), Florida Statutes, the Orémge County
Board of County Commissioners hereby directs the Oraﬂge County Environmental Protection
Division' to notify the Florida Department of Enviror;mental Protection of Orange County’s
decision to designate this bewnﬁeld Area for the purposes of remediation, rehabilitation, and
 economic development.
Section 4. This Resolution shall become effective September 16, 2008
ADOPTED this | 6" day of Sedubs; 2008. |

ORANGE COUNTY, FLORIDA
By: Boarg/f Coun Commissionez
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AFFIDAVIT

STATE OF FLORIDA )
: ) SS.:
COUNTY OF ORANGE )

BEFORE ME, the undersigned auﬂmority, personally appeared J 6nathan L. Wolf, who,
after being duly sworn, deposes and states:

1. My name is Jonathan L. Wolf, I am over the age of 18 and the facts in this
affidavit are based on my own personal knowledge.

2. ITama MemBer of Wellington Park GP, LLC, the General Partner of Wellington Park
Apartments, Ltd. (“Wellington Park”).

3. Wellington Park owns the property located at the northeast comer of North Thompson
Road and East 1% Street, Orange County, FL 32703, Folio Nos./ 11-21-28-0000-00—007, 11-21-28-
0000-00-233, and 11-21-28-0000-00-246 (the “Subject Property”).

4, Due diligence conducted on behalf of Wellington Park by its retained engine;eﬁng and
environmental professionals documented historical use of the Subject Property as a plant nursery and
fueling facility.

5. In Wellington Park’s experience as a developer of similar sites in the state of Florida,
and based on advice and counsel from i_ts environmental technical and legal consulting team,
Wellington Park is aware that the operaﬁon of plant nursen'es’ is commonly and historically associated
with the handing and improper disposal o,f hazardous materials, including the application of chemical
pesticides, herbicides, and fertilizers (collectively, “agrichemicals™) that are known to result in both
localized and widespread soil and groundwater impacts.

6. It is confirmed in site assessment activities that agrichemicals were in fact utilized on

the Subject Property.

{00020891.DOCX. 1 }
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7. As a result of a lengthy history of documented plant nursery operation at the Subject
Property, Wellington Park has had and continues to have significant concemns regarding the legal
liability risk, remediation costs, and incremental site development costs that would result from soil
and/or groundwater contamination caused by the storage and use of agrichemicals.

8. These concerns are similar to those presented by other projects that Wellington Park
affiliates have developed, in which additional cleanup costs and liability risk were increased as a result
of historical agricultural use.

9, In addition, the Subject Proberty formerly operated. as a fueling facility with

docun;ented historical petroleum releases. A review of the Florida Department of

~ En_\‘/ironmental Protection’s online document database indicatés that these releases appear to

have been remedied by vthe former property owners; notwithstanding, the historical presence of

actual contamination at.the Subject Property creates a significant risk that contamination persists.

As such, there is no guarantee that additional impacts to soil and groundwater will not be
discovered in the future.

10.  These concerns have complicated redevelopment and reuse of the Subjecf Property by
creating additional exposure to potential environmental agency liability and private third-party legal
liability, by creating additional costs for due diligence, by creating additional costs for environmental
legal and technical proféssionals, by creating additional costs to address potential lender concerns, by
imposing potential design contingency requirements, and by forcing Wellington Park to develop a legal
liability contingency plan for itself and, if required, for its lenders, one material part of which is the
application for brownfields designation (which-expressly provides at 376.82(4)(b), Florida Statutes, for
statutory immunity for lenders once a brownfield area designation has been approved). |

11.  Wellington Park would not have undertaken any of the actions described in paragrapll
10 of this affidavit nor incured any of the costs associated with the actions described in paragraph 10

of this affidavit but for the perception of contamination associated with the historical use of the Subject
{00020891.00CX. 1}
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Property for operation of a plant nursery, what is commonly known about storage and application of
agrichemicals at plant nurseﬁes, and how such storage and application have frequently led to both
localized and widespréad soil and groundwater contamination in Florida.

12.  Ideclare under penalty of perjury that the foregoing is true and correct.

FURTHER AFFIANT SAYETH NAUGHT. (\ /’ /[/

Jonathan L. Wolf

BEFORE ME, the undersigﬁed authority, personally appeared, Jonathan L. Wolf, who is
personally known to me and who did/did not take an oath and he acknowledged before me that

he executed the foregoing on this the a_L_-Fday of August, 2017.

0lf (e

NOTARY PUBLIC, State of Florida

~

My Commission Expires: m,,”% RACHEL MUSE

@ . MY COMMISSION #GG 029875

A 5 EXPIRES: October 16, 2020
€op (S Bondad Thiu Budgal Notery Sanicos

{o0020891.00CX. 1}
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AFFIDAVIT

STATE OF FLORIDA )
: ) SS.:
COUNTY OF ORANGE )

BEFORE ME, the undersigned authority, personally appeared Jonathan L. Wolf, who,
after being duly sworn, deposes and states: |

1. My name is Jonathan L. Wolf. Iam over the age of 18 and the facts in this
afﬁdavit are based on my own personal knowledge.

2. | ] am a Member of Brixton Landing GP, LLC, the General Partner of Brixton Landing,
Ltd. (“Brixton Landing”);

3. Brixton Landing owns the property }ocated at 442 East 13" Street, Orange County, FL

~ 32703, Folio No. 15-21-28-0000-00-015 (the “Subject Property”).

4, Due diligence conducted on behalf of Brixton Landing by its retained engineering and
environmental professionals documented historical use of the Subject Property as a citrus grove from.
the 1930s through the 1980s.

S. In Brixton Landing’s experience as a developer of similar sites in the state of Florida,
and based on advice and counsel from its environmental technical and legal consulting team, Brixton
Lmldillg is aware that citrus plant cultivation is commonly and historically associated with the handing
and improper disposal of hazardous materials, including the application of chemical pesticides,
herbicides, and fertilizers (collectively‘, “agrichemicals”) that are known to result in both localized and

widespread soil and groundwater impacts.

6. It is confirmed in site assessment activities that agrichemicals were in fact utilized on
the Subject Property.
7. As a result of a lengthy history of documented citrus cultivation at the Subject

Property, Brixton Landing has had and continues to have significant concerns regarding the legal
{00020890.DOCX. 1}
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liability risk, remediation costs, and incremental site development costs that would result from soil
and/or groundwater contamination caused by the storage and use of agrichemicals.

8. These concerns are similar to those presented by other projects that Brixton Landing
affiliates have developed, in which additional cleanup costs and liability risk were increased as a result
of historical agricultural use.

9. These concems have complicated redevelopment and reuse of the Subject Prope;ty by
creating additional exposure to potential environmental agency liability and private third-party legal
liability, by creating additional costs for due diligence, by creating additional costs for environmental
legal and technical professionals, by creating additional costs to address potential lender concerns, by
imposing potential design contingency requirements, and by forcing Brixton Landing to develop a
legal liability contingency plan for itself and, if required, for its lenders, one material part of which is
the application for brownfields designation (which expressly provides at 376.82(4)(b), Florida Statutes,
for statutory immunity for lenders once a brownﬁel}d area designation has been approved).

10.  Brixton Landing would not have undertaken any of the actions described in paragraph
9 of this affidavit nor incurred any of the costs associated with the actions described in paragraph 9 of
ﬁﬁs affidavit but for the perception of contamination associated with the historical use of the Subject
Property .for citrus cultivatidn, what is commonly known about storage and application of
agrichemicals at citrus sites, and how such storage and application have frequently led to both localized
and widespread soil and groundwater contamination in Florida.

11.  Ideclare under penalty of perjury that the foregoing is true and correct.

{00020890.DOCX. 1}
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FURTHER AFFIANT SAYETH NAUGHT.

e

BEFORE ME, the undersigned authority, personally appeared, Jonathan L. Wolf, who is

J onathan L

personally known to me and who did/did not take an oath and he acknowledged before me that

he executed the foregoing on this the 9"'( day of August, 2017.

KMM WW

NOTARY PUBLIC, State of Florida

WY Ay RACHEL MUSE
My Commlssmn Expires:. é"‘ GO a‘*‘ 1Y COMMISSION # GG 020675

i EXPIRES: Ociober 16,2020
'ém‘@"“ Bonded Thru Budgat Notary Services
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