Interoffice Memorandum

December 19, 2017

FLORIDA

TO: Mayor Teresa Jacobs
and Board of County Commissioners

FROM: Raymond E. Hanson, P. E., Director // /“}, 267,,,,,“‘/ Ha».cm

Utilities Department

SUBJECT: BCC AGENDA ITEM - Consent Agenda
January 9, 2018 BCC Meeting
Agreement for Utility Work Related to the Ruby Lake
PD/Connector Road (From Palm Parkway to Hilton Driveway)
Contact Person: Andres Salcedo, P. E., Manager
Utilities Engineering Division
407-254-9719

Pulte Home Company, LLC (Pulte), under the Palm Parkway to Apopka-Vineland
Connector Road Fourth Supplemental Agreement, is advancing the Southeastern
Segment of the Public Works Roadway project ahead of Public Works executing a
construction contract. They are constructing the roadway segment beginning at
the southeastern end of the Connector Road, extending from Palm Parkway to
Station 525 as reflected in the Public Works engineering plans for the Connector
Road project. To maximize efficiency and coordination, we have requested Pulte
to retain a contractor to do all utility work within the project limits on the County’s
behalf. The County will pay Pulte for the utility work as prescribed by the
agreement summarized below.

Utility Adjustment Agreement: This agreement authorizes Pulte to contract for
the necessary force main utility work as part of the construction project Ruby Lake
PD/Connector Road (From Palm Parkway to Hilton Driveway). The utility work
will consist of relocating approximately 120 feet of 20-inch force main. The
estimated construction cost of the utility work that Orange County will pay for
under this agreement is $202,620.

Orange County Attorney’s Office staff finds the agreement acceptable. Ultilities
Department staff has reviewed the agreement and recommends approval.

Action Requested: Approval and execution of Utility Adjustment
Agreement by and between Orange County and
Pulte Home Company, LLC for the Ruby Lake
PD/Connector Road (from Palm Parkway to Hilton
Driveway) Project in the estimated construction
cost of $202,620.

District 1.




* APPROVED BY ORANGE )
COUNTY BOARD OF COUNTY
COMMISSIONERS

BCC Mtg. Date: January 9, 2018
UTILITY ADJUSTMENT AGREEMENT

THIS UTILITY ADJUSTMENT AGREEMENT (this “Agreement”) is made and
entered into as of the date of last execution below (“Effective Date”) by and between ORANGE
COUNTY, a charter county and political subdivision of the State of Florida (the “COUNTY”),
whose address is 201 South Rosalind Avenue, Orlando, Florida, 32801 and PULTE HOME
COMPANY, LLC, a Michigan limited liability company, .successor by conversion of Pulte
Home Corporation, a Michigan corporation (“PULTE"), whose address is 4901 Vineland Road,
Suite 500, Orlando, Florida 32811. The COUNTY and PULTE may hereinafter be referred to
individually as a “Party” or collectively as the “Parties.”

RECITALS:

WHEREAS, BVC Partners I, LLC, a Florida limited liability company (“BVC?”),.
~ Kerina, Inc., a Delaware corporation (“Kerina™), Sand Lake Investments, Ltd., a Florida limited
partnership (“SLI”), and the County entered into that certain “Palm Parkway to Apopka-
Vineland Connector Road Agreement,” a copy of which is recorded at Official Records Book
8387, Page 3416 of the Public Records of Orange County, Florida (the “Connector Road
Agreement”), wherein the parties thereto set forth the terms and conditions of providing the
COUNTY right-of-way.and the planning and construction of a connector road to connect Palm
Parkway to Apopka-Vineland Road; and -

WHEREAS, Kerina, SLI, and the COUNTY entered into to that certain “Palm Parkway
to Apopka-Vineland Connector Road Supplemental Agreement,” a copy of which is recorded at
Official Records Book 8387, Page 3525, of the Public Records of Orange County, Florida (the
“First Supplemental Agreement”); and

WHEREAS, on April 10, 2008, SLI conveyed all of its right, title, and interest in the SLI
Property to the CARTER-ORANGE 105 SAND LAKE LAND TRUST (the “Trust”), pursuant
to that certain General Warranty Deed, a copy of which is recorded at Official Records Book
9657, Page 2821, in the Pubhc Records of Orange County, Florida; and

WHEREAS, on March 12,.2009, Kerina conveyed a portlon of its right, title, and interest
in the Kerina Property located: on South Apopka Vineland Road, Orlando, Florida to Kerina
Wildwood, Inc., a Florida corporation (“Wildwood”); Kerina Village, Inc., a Florida corporation
(“Village. Inc.”); Kerina Loop, Inc., a Florida corporation; Kerina Palms, Inc., a Florida

- corporation; Kerina Parkside, Inc., a Florida corporation; Kerina Schoolside, Inc., a Florida
corporation; Kerina Woods, Inc., a Florida corporation; Kerina Parkside Master, Inc., a Florida
_corporation; and Kerina Fish Lake Inc., a Florida corporation, pursuant to those certaln Special
" Warranty Deeds, copies of which are recorded at Official Records Book 9846, Page 0315, Page

0270, Page 0204, Page 0234, Page 0250, Page 0166, Page 0130, Page 0325, and Page 0321 in
the Public Records of Orange County, Florida, all of which entities are related, either directly or
indirectly, to Kerina; and
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_ WHEREAS, Kerina Village, LLC, a Florida limited liability company (“Village LL.C”),
the Trust, and the COUNTY entered into that certain “Palm Parkway to Apopka-Vineland
Connector Road Second Supplemental Agreement,” a copy of which is recorded at Official
Records Book 10232, Page 3595, of the Public Records of Orange County, Florida (the “Second
Supplemental Agreement”); and

WHEREAS, Village, LLC, the Trust, and the County entered into that certain “Palm
Parkway to Apopka-Vineland Connector Road Third Supplemental Agreement,” a copy of
which is recorded as recorded at Official Document Number 20170027137, of the Public
Records of Orange County, Florida (the “Third Supplemental Agreement”); and

WHEREAS PULTE, the owner of the BVC Property, less and except BVC’s Northern
Parcel Village, LLC, the Trust, and the County entered into that certain “Palm Parkway to
Apopka-Vineland Connector Road Fourth Supplemental Agreement,” a copy of which is
recorded as recorded at Official Records Document Number 20170025202, of the Public
 Records of Orange County, Florida (the “Fourth Supplemental Agreement”); and '

WHEREAS, PULTE plans to construct the first 700 feet of Connector Road from Palm
Parkway to the Hilton Driveway (the “Project”) known as Palm Parkway to Apopka-Vineland
Connector Road, which plans are shown on Exhibit “A”, attached hereto and made a part hereof
by this reference; and :

~WHEREAS, the COUNTY desires to relocate portions of a twenty-inch (20”) PVC force
main and appurtenant facilities (collectively, the “Facilities”) in conjunction with the Project;
and '

- WHEREAS, the Parties intend to cooperate and coordinate the relocation, construction
and installation of the Facilities (the “Utilities Project); and

WHEREAS, PULTE has designed the Project and the COUNTY has desigried the
Utilities Project and has prepared a set of design sheets for the Utilities Project (the “Plans™) as
shown in Exhibit “A,” for inclusion inthe Project to be performed or caused to be performed by

* PULTE; and

WHEREAS, the Parties desire to formalize the terms and conditions of their agreements
whereby the Parties shall coordinate the construction of the Utilities Project by PULTE, at the
COUNTY’S expense. :

- NOW, THEREFORE, in consideration of the recitals, agreements and mutual-
covenants contained herein, and other good and valuable consideration, of which the Parties

- acknowledge the receipt and sufficiency, PULTE and the COUNTY hereby, agree as follows:

1. Recitals. The foregoing recitals are true and correct and are incorporated herein by this
reference.
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Bidding and Selection of Construction Contractor. PULTE will competitively bid the
construction of the Project, including the Utilities Project. The bid specifications shall
require that the successful bidder be financially responsible and able to furnish payment
and performance bonds. The bids will provide a separate itemized cost for the Utilities
Project based on the separate “breakout” schedule which shall be prepared.by the
COUNTY. With respect to the Utilities Project, the COUNTY shall promptly review and
approve the bid specification prior to solicitation of bids.

PULTE will award a contract for the Project, including the Utilities Project to the
successful low and responsible bidder, and will provide copies of the construction
contractor’s responsive bid to the COUNTY. The COUNTY will review the bid with
respect to the Ultilities Project. If the COUNTY does not approve the responsive bid, then
PULTE will remove the Utilities Project from the Project and this Agreement will
terminate upon PULTE sending the COUNTY a notice of termination, and thereafter,
neither Party shall have any further obligation or liability to the other Party as a
consequence of the termination of this Agreement.

The Utilities Project

a. Subject to terms and conditions of this Agreement, PULTE shall construct the
Facilities that will lie partly or totally within or across the proposed Project right of
way in accordance with the Plans.

b. Relocation of twenty-inch (20”) PVC force main. The COUNTY owns and
operates 20-inch force main and appurtenant facilities located in the COUNTY Right
of Way at Palm Parkway, between stations 50+94 and 58+19, as depicted on the

» Plans. Construction of the Project will require relocation of portions of the Facilities
on Palm Parkway as generally depicted on Sheets U20 and U21 of the Plans (see,

Exhibit “A”). Atthe COUNTY’s expense and subJ ect to the terms and conditions of
this Agreement, PULTE shall perform or cause to be performed the relocation of the
force main in accordance with the Plans. The existing 20-inch force main shall
remain in service until the new 20-inch force main is cleared and authorized by the
Florida Department of Environmental Protection (“FDEP”) to place in service.

c. County Costs. The Utility Project costs are more specifically set forth in Exhibit
“B,” attached hereto and incorporated herein by this reference (the “Utility Cost
Estimate™). The COUNTY shall be responsible for the actual construction costs. The
Parties acknowledge and agree that Exhibit “B” is an estimate of Ultilities Project
costs and COUNTY shall reimburse Pulte for actual construction in an amount
not-to-exceed the estimated amount in Exhibit “B”.

Utilities Project Construction Items. The following shall also apply in the performance
of the Utilities Project:

a. In the event that the Plans are required to be revised, the Parties shall cooperate in
good faith to expedite the review of any proposed changes to the plans and
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specifications of the Utility Project, and approve such necessary revisions to
ensure that: (i) the location, construction, and operation of the Facilities are
consistent with the Project Plans, design, and construction of the Project in
accordance with all applicable laws; (ii) the work schedule of the Utilities Project
does not conflict with the construction schedule for the Project; (iii) the
construction of the Project and the Utilities Project are accomplished in an
expedient and cost-effective manner so as to limit, to the extent reasonably
practical, costs of land - acquisition, design and construction, and to minimize
impacts to the Project, the Facilities, and adjacent landowners.

PULTE,-at the COUNTY’s expense, shall obtain all such permits and approvals
necessary for the Utilities Project.

The COUNTY’s Facilities shall be available for use by the COUNTY upon
completion of construction and acceptance by the COUNTY of the Utilities
Project. :

PULTE shall cause the contractor(s) to commence and diligently perform the
Utilities Project to completion in accordance with the Plans and PULTE’s work

schedule; provided, however, in the event that completion of the Utilities Project
‘is delayed by events of force majeure (as defined below) the completion date shall
be extended one day for each day of delay. caused by such events. The Parties
shall cooperate .to harmonize construction schedule of the Facilities with the
schedule of construction or proposed construction of the Project improvements.

Within sixty (60) days after the completion of the Project, PULTE shall provide
COUNTY with as-built drawings and certifications from a project engineer duly
licensed in the State of Florida that the installation and encasement of the
Facilities has been completed in accordance with the Plans, and all applicable
permits and laws.

As soon as possible after the completion of the Utilities Project, but no later than
thirty (30) days after completion of the Project, PULTE shall provide the
COUNTY with a detailed final statement of all costs and expenses incurred by
"PULTE in connection with the construction for the Utilities Project (the “Cost
Statement™), together with all supporting documentation of such costs and
‘expenditures. The Cost Statement and supporting records provided by PULTE
shall be in auditable form in accordance with generally accepted accounting
principles. Within sixty (60) days after receipt of the Cost Statement and

supporting documentation, the COUNTY shall reimburse PULTE for all such

costs and expenses actually incurred for the COUNTY’S portion of the Utilities -
Project (subject to any adjustment if the COUNTY’s audit shows that such.cost
statement exceeds costs actually incurred or such costs are not reimbursable under
‘the terms of this Agreement). The COUNTY shall make payment for the costs
associated with the Utilities Project by issuing a check made payable to PULTE,
in the amount so expended by PULTE, all in accordance with the foregoing.
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Should the COUNTY object to a reimbursement amount requested by PULTE,
the COUNTY shall timely pay the undisputed portion of the amount as set forth
above, and the COUNTY shall submit its objections of the disputed portion in
writing to PULTE within fifteen (15) business days of receipt of the written
reimbursement request from PULTE. The Parties shall thereafter meet in an
attempt to resolve disputes with a goal to resolve them within twenty (20)
business days of PULTE’s receipt of the COUNTY’s written objections.

Insurancg. Any contractor or consultant performing any portion of engineering or
construction of the Utilities Project shall maintain the following insurance coverage:

1. Workers Comnénsatiqn - the contractor shall provide coverage for its employees
* with statutory limits for Workers' Compensation and not less than $500,000.00
for Employers' Liability. Said coverage shall include a waiver of subrogation in

favor Of PULTE and the COUNTY and its agents, employees and officials.

ii. . Commercial General Liability - the contractor shall provide coverage for all
operations including, but not limited to Contractual, Products, Completed
-Operations, and Personal Injury. The limits will be not less than $1,000,000.00
per occurrence. ‘The General Aggregate Limit shall be twice the required
occurrence limit.

iii. Business Automobile Liability - the contractor shall provide coverage for all
“owned, non-owned and hired vehicles with limits of not less than $1,000,000.00
per occurrence. o '

PULTE’s construction. contractor’s land surveyor will be respbnSible for signing and
sealing the as-built drawings for the Utilities Project and shall prov1de Professional
Liability coverage with limits not less than $1,000,000.00. :

. The COUNTY shall be specifically included as an additional insured under the general
and auto liability policies, and all insurance policies shall include a provision that 30-day
notice of cancellation of the coverage shall be provided to PULTE and the COUNTY.
Renewals of certificates of insurance shall be produced by PULTE or its contractor upon
request

The COUNTY reserves the right to request, and PULTE or its Contractor shall produce
within fifteen (15) days of receipt of a request, proof of the-existence of such insurance
coverage and certificates verifying the amount and terms of such insurance coverage.

Maintenance. Neither.the COUNTY, nor any employee, contractor nor agent thereof,
shall cause any damage to improvements within the Utilities Project, or take any actions
that would weaken, diminish or impair the lateral or subjacent support to the Project, or
its appurtenant improvements. Without limiting the foregoing, upon the acceptance of
the Facilities by the COUNTY, (i) the COUNTY shall be responsible for maintaining, at
no cost to PULTE, all permits, authorizations and approvals of applicable regulatory °
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agencies necessary for continued operation, use, maintenance and repair of the Facilities,
and (ii) this Agreement shall terminate without further action of the Parties.

Indemnification. PULTE shall defend, indemnify and hold harmless the COUNTY, its
officials, agents and employees from and against any and all liabilities, claims, damages,
losses and expenses, including attorney’s fees, arising out of or resulting from the
performance of work provided such liability, claim, damage loss or expense is
attributable to bodily injury or death or damage or otherwise negligent or destruction to
tangible property and is caused in whole or in part by any intentional act or omission of
PULTE, anyone directly or indirectly employed by it, or anyone for whose acts it may be
liable. PULTE shall require its contractors and subcontractors to defend, indemnify and
hold harmless the COUNTY as prescribed above in all contracts executed in association
with this Agreement.

However, if this Agreement is deemed by a court of competent jurisdiction to be a
construction contract for the purposes of Section 725.06, Florida Statutes, any obligation
of PULTE to defend, indemnify or hold harmless the COUNTY and their officers and
employees shall be limited to liability, damages, losses, costs and expenses to the extent -
caused by the negligence, recklessness or intentionally wrongful conduct of PULTE and
persons employed or utilized by PULTE in the performance of this Agreement.

Limitation of Liability. Notwithstanding any other provision of this Agreement to the
contrary, in no event shall either Party have liability to the other Party under this
Agreement, whether based in contract, in tort, or otherwise, for any special, incidental,
indirect, exemplary or consequential damages.

Notices. Any notices which may be permitted or required hereunder shall be in writing
and shall be deemed to have been duly given as of the date and time the same are
personally delivered, transmitted electronically or within three (3) business days after
depositing with the United States Postal Service, postage prepaid by registered or
certified mail, return receipt requested, or within one (1) business day after depositing
with Federal Express or other overnight delivery service from which a receipt may be
obtained, and addressed as follows:

PULTE: Pulte Home Company, LLC
Attn: Clint Ball, Division President, North Florida Division
4901 Vineland Road, Suite 500
Orlando, FL 32811

With acopyto: ~ Daniel T. O’Keefe, Esq.
Shutts & Bowen LLP
300 South Orange Avenue, Suite 1000
Orlando, FL 32801
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10.

11.

12.

The COUNTY: ORANGE COUNTY, FLORIDA
Orange County Ultilities Department
9150 Curry Ford Road, Suite 300
Orlando, Florida 32825
Attn: Director of Utilities
Telephone: (407) 254-9760

With a copy to: County Administrator
201 S. Rosalind Ave., 5th Floor
P.O. Box 1393
Orlando, Florida 32802-1393

Sovereign Immunity. Neither Party to this Agreement nor its officers, agents, or
employees shall, by this Agreement, be deemed to assume any liability for the acts,
omissions and/or negligence of the other Party. PULTE and the COUNTY do not waive
and retain all defenses and protections provided to them under Florida and other
applicable law. With respect to the COUNTY, the COUNTY does not waive the defense
of Sovereign Immunity as currently set forth in Section 768.28, Florida Statutes, for tort
actions brought against PULTE or the COUNTY and such immunity shall be applicable
to any claim or action brought under this Agreement even if said claim or action sounds in
contract rather than in tort. '

Disputes. All claims, disputes and other matters in question between the Parties arising
out of, or relating to, this Agreement or its performance or breach shall be resolved in
accordance with the steps set forth:

(@) negotiation;

(b) mediation; and

(¢)  judicial resolution.

Hazardous Materials. Neither Party shall cause hazardous materials or other potentially
hazardous conditions on the Utilities Project property.

General Provisions. The failure of either Party to exercise any power given hereunder
or to insist upon strict compliance with any obligation specified herein, and any custom
or practice at variance with the terms hereof, shall not constitute a waiver of either
Party’s right to demand exact compliance with the terms hereof. This Agreement
contains the entire agreement of the Parties hereto, and no representations, inducements,
promises or agreements, oral or otherwise, between the Parties not embodied herein shall
be of any force or effect. Any amendment to this Agreement shall not be binding upon
any of the Parties hereto unless such amendment is in writing and executed by all Parties.
The provisions of this Agreement shall inure to the benefit of and be binding upon the
Parties hereto and their respective heirs, administrators, executors, personal
representatives, successors and assigns. Whenever under the terms and provisions of this
Agreement the time for performance falls upon a Saturday, Sunday, or Legal Holiday,
such time for performance shall be extended to the next regular business day. The
headings inserted at the beginning of each paragraph of this Agreement are for
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13.

14.

15.

16.

convenience only, and do not add to or subtract from the meaning of the contents of each
paragraph. The COUNTY and PULTE do hereby covenant and agree that such
documents as may be legally necessary or otherwise appropriate to carry out the terms of
this Agreement shall be executed and delivered by each Party. This Agreement shall be
interpreted under the laws of the State of Florida. The Parties hereto agree that venue for
any legal action authorized hereunder shall be in the state courts of Orange County,
Florida without giving effect to any choice of laws or rules therefore that may direct the
application of laws of another jurisdiction. The Parties agree that each Party is
responsible for its own respective attorney’s fees and costs associated with any resolution
of any dispute regarding this Agreement. Time is of the essence in this Agreement and
each provision hereof.
) .

Survival of Provisions. Unless otherwise stated in this Agreement, all covenants,
representations and warranties set forth in this Agreement shall survive the execution or
delivery of any and all deeds and other documents at any time executed or delivered
under, pursuant to or by reason of this Agreement, and shall survive the payment of all
monies made under, pursuant to or by reason of this Agreement.

Severability. This Agreement is intended to be performed in accordance with, and only
to the extent permitted by, all applicable laws, ordinances, rules and regulations. If any
provision of this Agreement or the application thereof to any person or circumstance
shall, for any reason and to any extent, be invalid or unenforceable, the remainder of this -
Agreement and the application of such provision to other persons or circumstances shall
not be affected thereby but rather shall be enforced to the greatest extent permitted by
law.

Waiver of Jury Trial. The Parties voluntarily waive a trial by jury in any litigation or
action arising from this Agreement.

Force Majeure. The Parties shall be excused for the period of any delay in the
performance of any obligation hereunder when prevented from so doing by cause or
causes beyond the obligated party’s reasonable control, which shall include, without
limitation, civil commotion, civil disorder, riot, civil disturbance, war, war-like
operations, invasion, rebellion, hostilities, military or usurped power, sabotage, fire or
other casualty, and inability to obtain any material or services due to Acts of God. For all
monetary issues, there shall be no events of force majeure.

[REMAINDER OF THIS PAGE LEFT BLANK. SIGNATURES AND EXHIBITS FOLLOW]

i
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IN WITNESS WHEREOQF, the Parties hereto have caused these pfesents to be executed
in their respective names as of the date below.

“COUNTY”

'ORANGE COUNTY, FLORIDA,
By: Board of County Commissioners

ATTEST: Phil Diamond, CPA, County Comptroller
As Clerk to the Board of County Commissioners

By: ﬁ% DKM

[ADDITIONAL SIGNATURE PAGE AND EXHIBIT S FOLLOW]
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Witnesses:

A= Mo
Name: M(\ler’lfl& /Q\IC'Q
MMVA LA

. Ném'e: A examiA Len

STATE OF FLORIDA
COUNTY OF OZANGE

“PULTE”

PULTE HOME COMPANY, LLC, a Michigan
limited liability company, successor by conversion
of Pulte Home Corporatlon a Michigan

corporation
A

By: % -
Néme: ch | Klk!)\fﬁ‘\’t\
Title: \-V¢¢_;Q-o\( o8 Lmkop

Date: W ! 13 /l7

| N
The foregomg 1nstrument was acknowledged before me this / 3 day of

NoBmbe 2017,y Npil

k/a:ﬂ’“ _,as Jl/f[/Droz ld;t(/ of

"PULTE HOME COMPANY, LLC, a Michigan limlted liability company, successor by
conversion of Pulte Home Corporation, a Michigan corporation. He/she is personally known to

as identification.

~ me or has produced FC INvEA liceaSe

Print Name: 4 L@CA’I\DCA (,Iw

Notary Public — State of Florida
Commission No.; GG 031 0¥

My Commission Expires: I[ 13 22,[ S

[EXHIBITS FOLLOW]
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ltem No.

EXHIBIT “B”

UTILITY COST ESTIMATE
UNIT EST.
DESCRIPTION QUANTITY UNIT PRICE AMOUNT

20-inch PVC force main &
fittings 120 LF $150.00 $18,000.00
f/g'l'\;‘:mapp'”g Sleeve and EA  $24,000.00  $96,000.00
20-inch Line Stop and Cap 4 EA $18,000.00 $72,000.00
Remove 20-inch FM 80 LF $20.00 $1,600.00

Subtotal $187,600.00
Contingency 20% $30,700.00
Mobilization 5% $7,675.00
MOT 5% $7,675.00
Record Documents 2% $3,070.00
Construction Total $202,620.00
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