Interoffice Memorandum
May 6, 2019

TO: Mayor Jerry L. Demings

and Board of County Commissioners
FROM: Raymond E. Hanson, P.E., Director W

Utilities Department

SUBJECT: BCC AGENDA ITEM - Consent Agenda
May 21, 2019 BCC. Meeting
Joint Participation Agreement between City of Orlando and Orange County
Regarding Construction of a County Water Main and County Reclaimed
Water Main (Narcoossee Road Expansion)
Contact Person: J. Andres Salcedo, P. E., Assistant Director
Utilities Engineering Division
Utilities Department
407-254-9719

This consent agenda item requests authorization from the Board for the approval of the Joint
Participation Agreement between the City of Orlando (“City”) and Orange County (“County”)
regarding the Narcoossee Road Expansion. This reimbursement agreement allows the City to
build the County water main and County reclaimed water main with the City road expansion
project. The County will reimburse the City for construction costs of the water main and
reclaimed water main.

The City will construct improvements to Narcoossee Road from State Road 417 (Greeneway) to
State Road 528 (Beachline Expressway) to expand the four-lane section to a six-lane section
(the “Road-Project’). Orange County is constructing two transmission pipelines consisting of
one 36-inch potable water pipeline and one 24-inch reclaimed water pipeline from Boggy Creek
Road to just east of the Greeneway on Moss Park Road (the “County Project”).

A portion of the County Project is within the Narcoossee Road right-of-way and within the Road
Project to be constructed by the City. Construction of the Road Project and the County Project
will occur under one construction contract administered by the City to minimize public impacts.
It is also more economical for the City and County to incorporate construction of this portion of
the County Project into the Road Project.

Orange County has agreed to reimburse the City for the construction bid estimate of $4,983,696
plus a 12% contingency. Thus, the County agrees to reimburse the City a not-to-exceed amount
of $5,581,740.

Orange County Attorney's Office staff have reviewed the agreement and find it acceptable as to
form. Utilities Department staff recommends approval.

Action Requested: Approval and execution of Joint Participation Agreement
between City of Orlando and Orange County Regarding
Construction of a County Water Main and County Reclaimed
Water Main (Narcoossee Road Expansion) by and between
Orange County and the City of Orlando, Florida, in an amount
not-to-exceed $5,581,740 for the construction of a 36-inch
water main and 24-inch reclaimed water main.

District 4.




APPROVED BY ORANGE
COUNTY BOARD OF COUNTY

+  COMMISSIONERS

BCC Mtg. Date: May 21, 2019

JOINT PARTICIPATION AGREEMENT
BETWEEN CITY OF ORLANDO AND ORANGE COUNTY
' REGARDING
CONSTRUCTION OF A COUNTY WATER MAIN
AND COUNTY RECLAIMED WATER MAIN

(NARCOOSSEE ROAD EXPANSION)

THIS JOINT PARTICIPATION AGREEMENT (the “Agreement”), is made and
entered into on the date of last execution by and between Orange County, a charter
‘county and political subdivision of the State of Florida (the “County”), and the City of
Orlando, Florida, a municipal corporation existing under the laws of the State of
Florida (the “City”). In this Agreement, the County and the City may be referred to
individually as a “Party” or collectively as the “Parties.”

WHEREAS, the City is constructing improvements to Narcoossee Road from
State Road 417 (Greeneway) to State Road 528 (Beachline Expressway) to expand the
four-lane section to a six-lane section (the “Road Project”); and

WHEREAS, the County is constructing two transmission pipelines consisting of
one 36-inch potable water pipeline and one 24-inch reclaimed water pipeline as shown
on Exhibit “A” (the “County Project”); and '

WHEREAS, a portion of the County Project, which is referred to as the “JPA
Segment,” is within the Narcoossee Road right-of-way and within the Road Project as

depicted in Exhibit “B,” attached to and made a part of this Agreement by reference;
and

WHEREAS, construction of the Road Project and the JPA Segment will occur
contemporaneously and, in order to facilitate construction of both the Road Project and
the JPA Segment and reduce interference between contractors, the Parties agree that it
would be more economical and expeditious for the City to incorporate construction of
the JPA Segment into the Road Project; and

City Council Meeting: “(' 7/2/’ ?
ltem: T '2 Documentary: [ iﬂ‘f_%_z“' 03

Page 1 of 11



WHEREAS, the City and the County have agreed to share payment of the costs
of the Road Project and the JPA Segment in the proportions shown on Exhibit “C"
attached to and made a part of this Agreement by reference; and

WHEREAS, the City and the County have agreed to share payment of the actual
costs for the Road Project and the JPA Segment in proportion to the estimated costs
shown on Exhibit “C”; and

WHEREAS, the County retained a consultant (the “Design Consultant”) to
provide design services for the JPA Segment. The consultant has completed the design
for the County Project, and produced a subset of the construction plans and drawings
for the JPA Segment referred to herein as the “JPA Segment Design Package.” The City
incorporated the JPA Segment into the City’s bid documents for the Road Project; and

WHEREAS, through the County’s procurement procedures, the County has pre-
qualified certain contractors for the County Project, and the Parties agree that the City
will place a condition in its bid documents to require one of the County pre-qualified
contractors to be used for construction of the JPA Segment; and

WHEREAS, the City will reimburse the County for the cost of design services
- provided by the County’s Design Consultant to prepare the JPA Segment Design

Package, and the County will reimburse the City for the City’s cost to construct the JPA
Segment.

NOW, THEREFORE, in consideration of the mutual covenants contained in this
Agreement, the receipt and sufficiency of which is acknowledged by the Parties, the
Parties agree as follows:

1. The above recitals are true and correct, form a material part of this Agreement,
and are incorporated in this Agreement by this reference.

2. The County’s Design Consultant has prepared the JPA Segment Design Package
at a cost of $28,722.17. The County has submitted to the City the JPA Segment
Design Package consisting of County-approved final construction plans and
specifications for the JPA Segment. The City approved the JPA Segment Design
Package and incorporated the JPA Segment Design Package into the bid
documents for the Road Project, and will be responsible for the construction of
the JPA Segment.

In the event additional engineering services for the JPA Segment are necessary,
the County shall provide the additional engineering services as a part of its
responsibilities relating to preparation of the JPA Segment Design Package.
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The City incorporated the JPA Segment Design Package into the bid documents
for the Road Project. The County will submit a request for payment (the
“Request”) to the City listing the costs incurred by the County for preparation of
the JPA Segment Design Package. The County will submit all necessary
supporting documentation with the Request, including invoices from the County’s
Design Consultant. The City may request additional supporting documentation
necessary to process and approve the Request. The City will review and either
approve or disapprove the County’s Request within 15 days after receipt, unless
the City requests additional information, in which case the 15-day period will run
from receipt of the requested additional information. The City and the County will
meet to discuss the City's concerns or disapproval of the Request within 15 days
after the City’s response, if the County’s Request is disapproved. If the Parties do
not reach resolution of any issue in dispute relating to the Request within 30
days after the date of the meeting, then either Party may exercise the dispute
resolution procedure outlined in Section 31 of this Agreement. Within 30 days of
the City’s review and approval of the Request, (or resolution of the dispute under
Section 31), the City will pay the Request in an amount not to exceed
$28,722.17 plus a 10% contingency of $2,872.22 for a total of $31,594.39.

The JPA Segment Design Package, approved by the City and the County and
incorporated in the bid documents, will be retained by the Engineering Division of
the Orange County Utilities Department and a copy will be retained by the City’s
Public Works Department. The bid package for the Road Project will be retained
by the Engineering Division of the Orange County Utilities Department and a
copy shall be retained by the City’s Public Works Department.

The City shall be responsible to acquire all permits as required from the City, the
County, and state and federal agencies with jurisdiction over the construction of
the Road Project and the JPA Segment unless the permit is typically acquired by
the contractor as part of the contractor’s work. The County shall cooperate with
the City to facilitate the issuance of any necessary County permits.

The City and the County agree that the City will solicit bids for both the Road
Project construction and the JPA Segment construction as one bid package
(hereinafter the construction contract shall be referred to as the “Contract”).

The City will require that the contractor for construction of the Road Project
utilize qualification criteria approved by the City and County to select a contractor
to construct the JPA Segment.

In consideration for the City’s agreement to do so, the County will reimburse the
City for all costs associated with construction of the JPA Segment. The estimated
cost for the JPA Segment is $4,323,960 as shown on Exhibit “C.” Prior to
awarding the Contract, the City will provide the County with a copy of the bid

Page3 of 11



item for the JPA Segment (the “Bid”) from the successful bidder as determined
by the City. The County will review and either approve or disapprove the Bid and
notify the City in writing of its approval or disapproval within 10 days of the
County’s receipt of the Bid. In the event that the County notifies the City within
10 days of the County’s receipt of the Bid that the Bid is not approved, the City
may award the Contract for the Road Project only, excluding the JPA Segment.
In the event that the County does not approve the Bid, and the City opts to
award the Contract for the Road Project only, then this Agreement automatically
terminates, the County must pay for the design costs of the JPA Segment Design
Package and the Parties are relieved of any further liability under this
Agreement. If the City does not receive written notification from' the County
within the above-referenced 10-day period, the Parties agree that the County’s
failure to provide notice shall constitute approval of the Bid by the County to the
same effect as if the County provided written notification of approval.

In the event the County approves the Bid, within 90 days of the City’s notification
to the County for payment, the County will pay to the City an amount equal to
the amount of the Bid (the “Bid Funds”), plus an additional 12 percent to serve
as a contingency fund (the “Contingency Funds”). The Bid Funds and
Contingency Funds are collectively referred to herein as the “Funds.” The City
will deposit and maintain the Funds paid by the County into a separate escrow
account (the “Escrow Account”) and will distribute the Funds as provided in this
Agreement. The  City shall maintain records of the Escrow Account consistent
with the City’s policies and procedures for City funds. The County may, at any
time, upon five days notice, inspect all records maintained by the City related to
the Escrow Account.

The City shall use the Funds in the Escrow Account to make payments to the
contractor for the JPA Segment. The City will make payments pursuant to its
payment procedures as set forth in the Contract. The Contract shall be a unit
price contract. The City will use the Contingency Funds to cover the cost of any
increase in the contract price for the JPA Segment construction and at closeout.
Prior to making any payment to the contractor from the Contingency Funds, the
City will obtain approval from the County (said approval not to be unreasonably
withheld), which the County will provide within seven days after receiving the
payment information along with all supporting documentation from the City. If
the County disapproves of the payment, then the Parties may exercise the
dispute resolution procedure outlined in this Agreement. The City shall not
approve any costs in excess of the contract price of the JPA Segment, including
the Contingency Funds, without an amendment to this Agreement executed by
the Parties. In such an event, the County will pay to the City the additional costs
within 90 days after the execution of the amendment approving the additional
costs. These additional costs will be treated as Contingency Funds under this
Agreement. In consideration for the City administering and managing the
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10.

11.

12.

construction of the JPA Segment, the County shall not receive any interest
earnings that may accrue on the Funds while being held by the City.

The Parties acknowledge that there may be unexpected site conditions or other
conditions requiring changes or modifications to the JPA Segment Design
Package or construction, which may cause an increase in the contract price.
During the course of the JPA Segment construction, if the County or the City
observe, or otherwise become aware of, any defects, conflicts, or necessary
changes to the JPA Segment Design Package or construction, the Party must
immediately notify the other Party of such defects, conflicts, or necessary
changes. The County and the City agree that time is of the essence in making
any decisions, interpretations or changes with respect to design, materials, and
other matters pertinent to the work covered by the Contract so as to not
materially delay the work of the contractor. Based on the above, in the event
either Party determines that a change is necessary to the Contract in order to
complete the JPA Segment, the Party shall provide such proposed change to the
other Party for review and approval, which approval shall not be unreasonably
withheld as defined in Section 32. Upon approval of such change by both Parties,
the City shall process a change order with the contractor. In the event the
proposed change order is not approved by the County, the City may, in its sole
reasonable discretion, process a change order with the contractor and proceed to
resolve its dispute with the County under Section 31 of this Agreement. In the
event the County refuses to approve a proposed change order and in accordance
with the County’s refusal, the City fails to process the change order with the
contractor, the County will release the City from all liability or damages
associated with the City’s failure to process the change order. If the City does not
receive written notification from the County within 10 days from the County’s
receipt of the proposed change order, the County’s failure to provide notice will
constitute acceptance of the proposed change order to the same effect as if the
County provided written notification of acceptance. If the cost of the change
order (approved by both Parties) causes the contract price plus Contingency
Funds to be exceeded, the change order must be approved by formal
amendment to this Agreement.

Notwithstanding any provisions to the contrary in this Agreement, the City shall
pay to the contractor all of the amounts to which it is contractually and legally
obligated to pay for the JPA Segment. Any such amounts paid to the contractor
for-JPA Segment shall be deducted from the Escrow Account.

All inspections related to the JPA Segment shall be the responsibility of the City.
The County shall have the right to inspect the JPA Segment, at any time, to
determine if it is in conformance with the JPA Segment Design Package. The
County must notify the City of any deviations from the JPA Segment Design
Package discovered by the County, and upon notification, the City must require
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13.

14.

15.

16.

17.

18.

the contractor to remedy all identified deficiencies. The City must also require the
contractor to remedy any deficiencies of which the City has knowledge. Prior to
the City making payments to the contractor for any portion of the JPA Segment
work, the City will provide notice to the County of the City’s intent to make a
payment for certain work performed and the County will have seven days, after
said notice, to inspect and approve the work. If the County fails to inspect the
work within the seven-day period, the work will be deemed approved by the
County. The City will only make final payment for the JPA Segment after the
contractor has corrected all discrepancies identified by the City and the County
between the construction and the JPA Segment Design Package including
approved change orders.

The Contract shall require the contractor to maintain workers’ compensation and
general liability insurance, and must require the contractor to include the County
as an additional insured on its general liability insurance for the duration of the
JPA Segment work.

The contractor must provide a Performance Bond and Payment Bond in
accordance with the provisions of §255.05, Florida Statutes, in a principal
amount sufficient to cover the amount of the Contract and any change orders
thereto. The County must be named as an additional insured party on the
Performance and Payment Bonds with respect to the JPA Segment.

Within 30 days after completion of the JPA Segment and final payment to the
contractor for the JPA Segment, the City must provide the County with an
accounting of the Funds expended and return any unexpended Funds in the
Escrow Account to the County.

The City shall obtain from the contractor a written one-year warranty stating that
all JPA Segment work is free of defects for one year from the date of substantial
completion of the Contract. Within 15 days of contractor receipt of final payment
by the City for the Contract, the City must assign such warranty for the JPA
Segment construction to the County.

Upon completion of the JPA Segment, the County’s inspection and approval of
the completed JPA Segment, and transfer of all JPA Segment-related warranties
to the County, the County will be responsible for maintenance and operation of
the JPA Segment, in perpetuity and the City will have no further liability with
respect to the completed JPA Segment.

The Contract must require the contractor to provide a Certificate of Substantial
Completion to the City and the County for the JPA Segment and to submit signed
and sealed record drawing construction plans (“Record Drawings”) for the JPA
Segment to the County, both within 60 days of final completion of the Road
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19.

20.

21,

22,

Project. The Record Drawings of the JPA Segment must conform to the JPA
Segment Design Package, as may be amended by County-approved change
orders.

Subject to §725.06, Florida Statutes, and with respect to the JPA Segment, the
City shall require the contractor to indemnify and hold harmless the County for
any intentional misconduct or any negligent action or omission of the contractor,
its subcontractors, suppliers and anyone for whom the contractor is responsible.

Each Party agrees to defend, indemnify and hold harmless the other Party, its
officials, and employees from all claims, actions, losses, suits, judgments, fines,
liabilities, costs, and expenses (including attorney fees) to the extent caused by
its negligent acts or omissions, or those of its officials and employees acting
within the scope of their employment, or arising out of or resulting from the
indemnifying party’s negligent performance under this Agreement. Nothing
contained in this Agreement shall constitute a waiver of the grant of sovereign
immunity or the provisions of §768.28, Florida Statutes, or a waiver of the limits
of liability referenced therein. The provisions of this Section 20 do not constitute
an agreement by either Party to assume any liability for, or obligation with
respect to, the acts, omissions, and/or negligence of the other Party, its officials,
and employees. Nothing in this Agreement inures to the benefit of a third party
to allow a claim otherwise barred by sovereign immunity or other operation of
law.

This Agreement constitutes the entire agreement between the Parties and
supersedes and replaces all prior agreements or understandings, written or oral,
relating to the matters set forth in this Agreement. Any changes to this
Agreement must be made in writing and signed by both Parties.

All notices to be given to the Parties must be in writing and must be given by
hand delivery or United States mail, first class postage prepaid, addressed as
follows:

COUNTY: Director
Orange County Utilities
9150 Curry Ford Road
Orlando, Florida 32825-7600

With copy to:  Orange County
¢/o County Administrator
201 South Rosalind Avenue, 5 Floor
P.O. Box 1393
Orlando, FL 32802-1393
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23.

24,

25,

26.

27.

28.

29,

30.

31.

CITY: City of Orlando
Public Works Department, Director
400 South Orange Avenue
Orlando, FL 32801-3360

The validity, interpretation, and effect of this Agreement shall be in accordance
with and governed by the laws of the State of Florida. Both Parties acknowledge
that each was actively involved in the negotiation and drafting of this Agreement
and that no law or rule of construction shall be raised or used in which the
provisions of this Agreement shall be construed in favor of or against either Party
because one is deemed to be the author thereof. In the event any provision of
this Agreement is determined to be unenforceable or invalid, such
unenforceability or invalidity will not affect the remaining provisions of the
Agreement, which will remain in full force and effect. To that end, this
Agreement is declared severable.

Time is of the essence of this Agreement.

There are no third-party beneficiaries to this Agreement, and no rights of action
for third parties are intended or implied in this Agreement.

Venue for any actions initiated under or in connection with this Agreement will be
in the circuit court for the Ninth Judicial Circuit of Florida in Orange County.

This Agreement may not be assigned, and any purported asSignment will be void
and of no effect.

The effective date of this Agreement is the date when the last of the County and
the City has properly executed this Agreement as determined by the dates set
forth immediately below the respective signatures of the County and the City
(the “Effective Date”).

In performing pursuant to this. Agreement, each Party will abide by the
respective statutes, rules, ordinances, and . regulations pertaining to, or
regulating, the acts of such Party.

The Parties expressly waive their respective rights to sue for damages of any
type of breach of, or default under, this Agreement by the other Party. The
Parties expressly agree that each will bear the cost of its own attorney’s fees for
any action arising out of or in connection with this Agreement. The Parties waive
their respective rights to a jury trial.

All claims, disputes and other matters in question between the Parties arising out
of, or relating to, this Agreement or its performance or breach (a “Dispute”) will
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32.

33.

be resolved in the following order: (a) good-faith negotiation, (b) mediation, and
then (c) judicial resolution. The process of “good-faith negotiation” requires each
Party to set out in writing to the other its reason(s) for adopting a- specific
conclusion or for selecting a particular course of action, together with the
sequence of subordinate facts leading to the conclusion or course of action. The
good-faith negotiations will include at least one meeting of representatives of the
Parties. The Party-representative must have authority to resolve the Dispute.

In those instances in this Agreement in which a Party’s approval, consent or
satisfaction is required and a time period is not specified, then it shall be implied
that such action shall be exercised in a reasonable manner and within a
reasonable time frame.

The term of this Agreement shall be five years from the Effective Date as that
term is defined in Section 28 of this Agreement. The County’s goal is to have the
JPA Segment complete within two-and-one-half (2.5) years from the Effective
Date. Upon the default of a Party under the terms of this Agreement and a
reasonable opportunity to cure, the other Party may terminate this Agreement
upon written notice without liability to the defaulting Party, except as otherwise
provided herein. Prior to awarding the Contract, either Party may terminate this
Agreement for convenience without liability to the other Party, except as
otherwise provided herein. If the City terminates the Agreement for convenience,
or the County terminates the Agreement upon default of the City, then the City
must reimburse the County for the cost of the JPA Segment Design Package in
an amount not to exceed $28,722.17. If the County terminates the Agreement
for convenience, or the City terminates the Agreement upon default of the
County, the County must pay for the design costs of the JPA Segment Design
Package.

[Signatures Begin on the Following Page]
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IN WITNESS WHEREOF, the City and the County have caused this Agreement to be
duly executed by their respective duly authorized representatives on the dates set forth
below.

CITY OF ORLANDO, FLORIDA

. (D L0

Attest: - - /Mayor Pro Tem

(SEAL)

Date:__ APRIL 22, T0( G

= “City Clérk

The form-of execution of the foregoing contract is hereby approved:

Approved as to Form and Legality for
The Use and Reliance of the City of
Orlando, only

"‘\!\’3— 12019

Chie&i City Attorney

City Council Meeting: 4-22-19 ,
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ORANGE COUNTY, FLORIDA
By: Board of County Commissioners

By: %AA’)WEW
MJer L. Demings

Orange County Mayor

Date:_Z] Mﬂ;f /7

ATTEST: Phil Diamond, CPA, County Comptroller
As Clerk to the Board of County Commissioners

oy Al St

Deduty Zlerk
BLL. Meching Mar 21, 2919

URKNHLS Consentr Humn Ol
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