
TO: 

FROM: 

DATE: 

RE: 

Mayor Jerry L. Demings 
and 
Board of County Commissioners 

Fred Winterkamp, Fiscal & Business Services Division Manager ,fliJ 
December 12, 2019 

Consent Agenda Item - January 14, 2020 
Tourist Development Tax Grant Application Review Committee Funding 
Agreement for Winter Park Canopy Project 

On November 29, 2016, the Board of County Commissioners ("Board") adopted 
Ordinance No. 2016-30 ("Ordinance"), which amended the County' s Tourist 
Development Plan to authorize funding from available unallocated Tourist Development 
Tax (TDT)' revenue for legally authorized capital projects and events pursuant to a grant 
application process set forth in Section 25-14 7 of the Orange County Code (Code). 
Pursuant to the Ordinance, on October 31, 2017, the Board adopted Resolution No. 20 l 7-
M-44, which established the Tourist Development Tax Grant Application Review 
Committee (ARC) to serve in an advisory capacity to the Board by evaluating 
applications for excess TDT revenue funding pursuant to established application review 
criteria and to make recommendations on same. 

At its March 15, 2019 meeting, the ARC considered an application from the City of 
Winter Park for excess TDT revenue and performed an evaluation of the proposal that 
requested up to $6,000,000 toward construction of the "Canopy" project. Following its 
evaluation of the grant application, the ARC approved recommending the funding request 
to the Orange County Tourist Development Council (TDC). On March 27, 2019, the 
TDC approved recommending the funding request to the Board. Then, on April 23, 2019, 
the Board approved the funding request recommended by ARC and TDC and directed 
staff to develop a funding agreement. The City of Winter Park has executed the Canopy 
funding agreement for which final Board approval is now requested. 

The Board appropriated $8,000,000 per year beginning in Fiscal Year 2017-18 through 
Fiscal Year 2022-23 for applicants that apply for funding to the ARC pursuant to Section 
25-147 of the Code. The use of TDT revenues for auditoriums is authorized pursuant to 
section 125.0104(5)(a)l.a, Florida Statutes. If approved, the Comptroller will disburse 
TDT funds in accordance with the terms of the funding agreement. 
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If you have any questions, please contact me at (407) 836-2920. 

ACTION REQUESTED: 

FMW 

Approval and execution of Agreement between Orange County, Florida and City of 
Winter Park, Florida The Winter Park Canopy 1050 West Morse Blvd., Winter Park, · 
Florida 32789 

C: Byron Brooks, County Administrator 
Jeffrey Newton, County Attorney 
Randy Singh, Deputy County Administrator 
Lila McHenry, Senior Assistant County Attorney 



DocuSign Envelope ID:-M9D6BE7s398F-4F1F-B714-2F1 ED.1DABAE3 

AGREEMENT 
ht?l.ween 

ORANGE COUNTY, FLORIDA 
and 

CITY OF WINTER PARK, FLORIDA 

THE WINTER PARK CANOPY 
(I 050 West tv.lorse BlvcJ., Winter Park; Florida 327~9) 

. . ·.. . . l 
THIS AGREEMENT, made and entered into as of the_ date of la$t exe_cution below, by 

apq b~tween ORANGE COUNTY, FLORIQA, a charter c9unty and pqlitfoal -sub«:livi~ion of the 
State of Florida e'County"), and CITY QF WINTER PARK, a Florida municipal corporation 
("City;'), . 

WITNESSETH: 

WHEREAS,the County currently collects the touristdevelbpment taxes authorized by 
Section 125.0104(3)(c), (d), and (ni), Florida Statutes ("T01Jrist Development Tax;' or ,iTDT") 
and authorized uses of such Tourist Development Tax include the construction of publicly 
owned arid operated auditoriums within the boundaries pf the county in which such tax is levied; 
and 

WHEREAS, on November 29, ;Wl6, the Orange County Board of ~oµnty 
Commissioners ("Board") adopted Ordinance No. 2016-30 ("Ordinance"),. which amended the 
Toudst DevelopmenJ Plan to authorize fundirtgfroiti legally available unailoc;ated TJ)T revenue 
for legally authorized capital projects and ev~nts pursuant to a grant iipplication proces~ set forth 
in Section 25-147 of the Orange County Code ("Code"); arid 

_ WHEREAS, the City applied for TOT capital funding for the construction of the event 
center/auditorium component· of the Winter Park Canopy, the City'·s new library and events 
center {"the Canopy''), an authorized ~xpenpiture pursuant to the Lpcal Option Tourist 
Development Act, § 125 .0 I 04, Florida Statutes (2019); and 

WHEREAS; on March 15, 2019, the County's TOT Application Review Committee 
("ARC"), eval:uated th¢ City'·s .application and recommended 1;tpproval to the Tourist 
Development Council ("TDC"j; and · 

WHEREAS, on Mar~h 27, 2019, the TDC recqIT1mend¢d approval of the City's 
application. 

NOW, THEJ{EFORE, in consideration of the mutual covenants and conditions 
contained herein, the County and the City agree as follows: 

1. Recitals. The recitals set forth above are true and correct and are incorporated 
herein and made a part of this Agreertwnt. 

APPROVED BY ORANGE  
COUNTY BOARD OF COUNTY 
COMMISSIONERS 
 
BCC Mtg. Date: January 14, 2020
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2. County Contribution. Subject to all te11Tis and conditions set forth in this 
Agreement, the County agrees to contribute a total aggregate amount not to exceed Six Million 
Dollars ($6,00Q,000.00) (''County· Col)triJ:>µtion") from Excess. TOT Revenue pursuant to the 
installment schedule set forth .in. Section 5 herein. For purposes of this Agreement, "Excess TOT 
Revenue" shall mean those TDT revenues ~ppropriated by the Board in 2018 in the amount of 
$8,00Q;OOO.Ob per year beginning in Fiscal Year 2017-18 through .Fi~ca! Ye.ar 2022-23 for 
capital projects that apply for funding to the ARC pursuant to Section 25"147 ofthe Code. 

3. Restrictions on Use of County Contribution. The City shall use the County 
Contribution only to pay for capital costs associated with the cbfis.truction ,of the ·event 
c.enter/imditorium component of the Canopy in accordance with Section 125 .. 0 I 04(~)(a) I .a,, 
Florida Statutes, asgenerally described in the City's "Orange County Tourist Development Tax 
Grant Appifoation" qated November; 2018 .("Grant Appikation''.) to ensure the ¢vent 
center/auditorium component of the Canopy is constructed materially as described in the Grant 
Appiication. Capital costs shall include: construction artd furnishings, fixfur~s and equipment fot 
th~ even! center/auditorium compo,nent of the Canopy. The Gounty Gorifribution shall not he 
used for construction cost overruns; operating costs; or maintenance costs of any type 
whatsoever in c(jnnectiort witb the Ccihstruction or operation of the Ca11opy; a.rtd shall not betiSed 
for any other .aspe'ct of the Canopy construction not directly related to the events 
center/au_ditonum comportent. Furthermore, the County Contribution shall not be used or 
pledged to secu.re any debt whatsoev~r. 

4. Limitations on County's Obliga(ion. The County's obligation to mak~ the 
County Contribution shall not constitute a lien on Tourist Development Taxes and will not be on 
parity with any existing or fµtµre ,debt of the Coµrtty. The obltgations of the Comity under this 
Agreement are limited sole]y to Excess IDT Revenue and no genera:! fund revenues or other 
funds whatsoever of the County are obligated. Nothing provided herein shall obligate or require 
the County to levy any a<J yalot~m taxe.s, fees or ass.essments whatsoever. This AgreeI11ei1~ and 
any payments provided for in.this Agreement are contingent upon the availability of Excess TDT 
Revenues derived from the tax ievied under Section 25-i 36 of the Code and made avaiiable 
under Section 25-14 7 of the Code to make the payments hereunder; The County shill I not cause 
such Excess TDT Revenues to be unavailable as a result of dilution of the funds made available 
through the application process· set forth in Section 25-i 47 of the Code through: funding other 
projects through such process. 

5. Disbursement of County Co~tribution. The County Contribution shall be · 
disbursed according to the schedule set forth beiow after the City submits to the County cost 
requisi.tioh(s) sµpported by proof of vaii9 construction costs · with certificaticm from the 
contractor that work invoiced has been satisfactorily performed. Any such requisition shall be 
sighed by ah authorized representative of the City and accompari1ed by invoic.es or receipts 
evidencing completion of work. Cost requisi~ions shall be substantjally similar to the form 
attached hereto as· EXIDBIT '·'A." All requisitions shall be submitted to th~ County 
Administrator or designee with a copy to the Orange County C<;>mptroller ("C.omptrdliet'') at the 
notice address set forth in Section 8 herein. After review and approval of each requisition, the 
Cot,mty Administr~tor or designee shall ihstruct the Comptroller to make payment to the City 
within 15 business days thereafter. 
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Upon approval of r_equisition(s) by the County Administrator or designee1 the 
Comptroller is authorized to disburse the County Contribution to the City accorcHng to the 
following installment schedule: 

(a) Not to exceed $3,000;000.00 on or afa:r October 1, 2021; 

(b) Not to e~ceed $6,0()0,QOOJ)O in the aggregate oh or after October); 2023; 

No later than 45 days following a disbµrsement for unpaid invoices, the City shall provicJe the 
County with evidenc.e of payment demonstrating that any such in_voice was paid. 

6. Com.memorative Plaque. Upon cpmpleti,:m of the c9nstructiqn of the panopy; 
the City agrees that a plaque shall be prominently displayed on the Canopy property 
acknowledging the i1am¢s of the Orange County Mayor and. Board of County Comtni$siorters 
and their c:ontributjcm to. the construction of the Canopy. 

7. Audit. The County a11d the Cornptrc:iller (or designee) shall have ~he right to audit 
from firrte to time-.for compliance with the terms, conditions, obligations, limitations, restrictions 
and reqµirerrtents of this Agt:eeme11t, the _use. qf the Couh_fy C::ontributic:in ·feir the construction of 
the Canopy, Such right shall exte11d for a p,eriod of five (5) years after completion of the 
Canopy.. The City agrees to provide reasonable. assistance in providing documents, materials, 
data, information aQd records to the. County anq the Comptrolk~r or desigi:iee in the performance 
of these audits as requested by the Comptroller or County during the course of this contract and 
for a_ per10d offive (5) years after the finai payment hereunder, lh those situations where records 
have been generated fro_m computerized data: (whether mainframe, mini~computer, or PC based 
computer systems), the Comptroller's representatives shall be provided with extracts of _data files • 
in computer readable form~t on data disks or suitable altemativ(; computer exchange fcirm~ts. 
Such activity shall be conducted during normal business hours_. 

I 

8. Notices. Any notices required or allow~d hereunder shall be 1n writing arid given 
by ce~ified mail with return receipt requested, to the addresses below, or in person with proof of 
delivery to the addresses below, or such other addr~ss as. either party shall have spedfied by 
written notice to th(; other party delivered in accordance her~wjth: · 

County: 

Tpe City: 

Comptrqller: 

Orange Coumy Administrator 
201 S. Rosalind A venue, 5th Floor 
Orlando( Florlcia 32801 

City of Winter Park 
40 I Park A venue South 
Winter Par},(, FL 32789 
Attention: Randy Knight, City Manager 

Orange County Comptroller 
Director of Finance & Accounting 
201 S. Rosalind Avenue, 4th Floor 
Orlandq, Florida 32801 

3 
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9. lildemn1ficaJion. To the extent peimitted by law, .each party agrees to. defend; 
i11demnify ancJ holcl ha1111less the other party, its offictals and employees from aJ) clairos. aptiops, 
1osses1, suits, judgments, fines, liabilities~ costs and expenses (including attorney's fees) 
attr_ibutable, to its 11egligent acts or omiss1011s, .·ot those of its offitials and employees i:\cting 
within the scope .of their employment; or arising out of or resulting from theJndemnifying p1;1riy's 
negiigertt.perfortnance under this agreement. Nothing cohta:ihed here1nshall constitu.te ·a waiver 
of sovereign iromurtity or the ptoyisions of Section 768,.-28, .Floi:ida $tatutes. The foregoing shall 
not constitute an agreement by either party·to assume arty liability for the acts, omissions and/or 
negligence of the otMr party. This proviSion shall sµrvive t¢rrnin~tion of this Agr_e¢inent. 

10~ Recordkeepiiig; Accounting. The City wHi utilize accounting procedures and 
practices it1 the: i:nainten,an~e· Qf the recor.d.s Qf receipts and djsb_11rsem_er:its qf t4e funds 
c_ontributed by the County, as well as all its receipts and disbursement of funds, and such 
prpcedures ancl practices shaJI b.e in, accprdance with gen¢rally acc¢ptecl a¢c:;oµfitin,g ptiflciples. 
The County and the County .Comptroller or their d~signees shall ·have access to all books, 
records, stibcontract(s), fihahciaLoperations, and documents of the CitY, its fessee(s);. contract6fs, 
and its subcontractors; as reqµiregto CQJIUJly with this p11ra:gi;a:pll, forJh,e pyrpose, pfjpsp~ciion. or 
audit anytime during ·nornial business hours during the term hereof, and for a period of five (5) 
ye11r_s 11fter COI11pJeti9n of the c9nstrµctiod t,f th:e ¢a.nopy of tile. te_iln111~th)n of this Agt:e~meht; 
whichever shali occur later. Any ·cost incurred by the City as. a result of a County audit,sha,ll be 
the sole responsihility·ofand shall be borne by the City. This provision shaH survfvetenninat1on 
of this Agreement. · 

11. T¢rm; Terminatfon. This Agreement shall become effective .upon exe.cution by 
both parties hereto and shall continue for a ,period of five years following completion of the 
Canopy. This Agreein~nt may .be.amended, modified or terminated ·at any tiine durlng the ·term 
of this Agreement by the mutual written agreement of the Pa.rties. ·· 

12. :P~f~11lJ by the City. Th~ occutrertce of any of the foJ}qwihg <::on,stitytes, 1J,n Event 
of Default by the City: · · 

(a) The City'~ failure to complete construction Qf the Canopy within, three 
years from the date of this Agreement; 

(b) Any material reptesentation rttacie' )?y the City in · 11ny cotnmµnication 
submitted to the County 'in an effort to induce the disbursement of Excess TDT 
Revenues is .. detenrtined by the County to be matedally false, misleading, or 
incprrect; 

( c) The_ City's default in the perfomiahce .of any material terrn or covenant of 
this Agre~m.ent not otherwise provided for in this seqtion for a· period of mpre 
than 30 days after its receipt of a. notice of .default provided however that if the 
nature of the def~ult is such that it cannot r¢11s6nably be GUred whhin such 30-day 
period then the City sha11 have ·a reasonabJe period of time to q_ure stH;h default 
provided that it diligently undertakes arid pursues such cute; and 

(d) The City's v~cating or abandoning the Canopy. 

4 
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In the event of a default by the Chy, the County, may, at its option, exercise riny one or fnore of 
the following remedies: (i) declare this Agree111ent terminated or (ii) exercise any and all 
remedies available at law and in equity. 

13. Default by the County. The. following shaH ·constitµte .a ·qefault by tll¢ County: 
the Co1mty's continued default in the performance of ·a material term of this Agreement 
including but not limited to its obligations for- disbursement of the County Contribution in 
accordance with the r¢qujrements of this Agreement for a period of n1ore .tha.n 30 days from its 
receipt of written notice of such default from the City. In the event of a default by the County, 
then the Ctty, at its option, may ex.erdse an:y on¢ .or in ore of the following remedies: (i) declare 
this Agreement terminated; or exercise the remedy of mandamus to require the County's 
performance under the tenrts and conditions of this Agreeinent and/or an action for

1 
specific 

performance. The City hereby acknowledges and agrees that th_e only reme.dies ava.ilal;>le to the 
City other than termination are those ·of mandamus and specific performance and the County 
shall bear no liability for direct, indirect or consequential damages. 

14. Entire Agreement. This Agreement constitutes the entire agreement between the 
parties hereto with respect to the subject matter hereof; any reptesentations or statements 
hereto:fore m~d~ with respect to st1ch subject matter; whether Verbal or written,, are merged 
herein. No other agreement whether verbal or written, with regard to the subject matter hereof 
shall be deemed to exist .. 

. 15. No Assignment .. The City may not assign its rights hereunder, without the prior 
written consent of the County. Failure to comply with this section maY result in immediate 
termination of this Agreement. · 

16. No waiver. Continued performance by either Party hereto., pursuant to the tenns 
of this Agreement,· after a default of any of the terms, covenants or conditions herein shall not be 
dee~ed a waiver of any right to tetminate this Agreement for,any subsequent default, and no 
waiver of such default shali be construed or act as a waiver ofany subsequent default. 

17. Severability. The provisions of this Agreement are declared by the parties to be 
severable, Howev~r, the m~terial provisions o,f this Agreement are depenclept upon one. another, 
and such interdependence is a material inducement for the parties to enter into this Agreement. 
Therefore, should any material term, provision, covenant or condition ofthis Agreement he held 
invalid or unenforce~ble by a court of competent jurisdiction, the party protected or benefite;:d by 
such term, provision, covenant, or condition may demand that the parties negotiate such 
re~sonable alternat~ i,::ontract l~nguage or provis_ions as may be; ·necessary either to restore the 
protected or benefited·party to its previous position or otherwise mitigate the loss of protection or 
benefit resulting frorh holding. 

18. Goterning Law; Venue. Any litigation occurring as a result of this Agreement 
shall. be held in the. cqurts of Orange County, Florida. This Agreement s_hall be governeq by the 
laws of the State of Florida. 

19. Headings. The hea~ings or captions of sections or paragraphs used in this 
Agreement are for convenience of reference only and are not intended to define or limit their 
conte:nts, nor are they to affect the construction of or to be ta.ken ~nt,o consideration in 
interpreting this Agreement. 

5 
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20. Counterpart~. This Agreement may be executed in separate counterparts; all of 
which taken together shall be deemed to constitute one and the same instrument. 

IN WITNESS'WHEREOF, the parties have executed this Agreement as indicated below: 

ORANGE COlJNTY; FLORIDA 

::: aoat3 of Coon~ 00 
~ings 1 

range County Mayor 

ATTEST: 
Date: f,~2./)lt) 

6 
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CITY OF WINTER PARK, FLORIDA 

By,~~~,:_ 
Its: Mu ?= ---
Date: November 26; 2019 

.... ~ \-

_ -·· --AJ'TEST: 

'.p ,,.:;;.~ -Ru I /'. - , ..... ·'" -~ . ·. ,JU :A- v<.tbl'L<..A 
Rene S'/~ranis, City Clerk 

' ~\ -
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EXHIBIT "A" 

FORM CONSTRUCTION COST REQUISITION 
THE CANOPY 

Date: -------

TO: Orange County Administrator 
Orange County Comptroller 

The City of Winter Park hereby requests, pursuant to the Agreement between Orange County, 
Florida and the City of Winter Park, regarding the construction, of the Canopy, effective 
______ , 2020 (the "Agreement"), disbursement of the following amounts: 

Name of Vendor Nature of Disbursement Vendor Invoice No. Amount 

The undersigned does hereby certify to the County that as of the date hereof: 1) there is no 
existing breach of the Agreement; 2) the above listed items are properly included as authorized 
construction costs of the Canopy as set forth in the Agreement; 3) attached hereto are invoices 
for the costs requested hereby 4) that the inspecting architect or engineer has made an inspection 
of and approved the work completed as represented in this requisition; 5) all work being 
constructed is in accordance with land use restriction agreements, covenants, restrictions, codes 
or ordinances affecting the site of the ,Canopy; 6) the work for which payment is being requested 
above has been performed and there has been no previous request and disbursement from TDT 
Revenues for payment of the work. 

By:_'--------'--------
City of Winter Park 
Authorized Representative 

S:\K.Latorre\TDT ARC\Winter Park Canopy\WP Canopy Funding Agmt Draft.doc 




