GOVERNMENT

FLORIDA

DATE: August 31, 2021
TO: Mayor Jerry L. Demings
-AND-

County Commissioners

FROM: Jon V. Weiss, P.E., Director
Planning, Environmental and/Development
Services Department

CONTACT PERSON: Eric Raasch, DRC Chairman
Development Review Committee W’L
Planning Division
(407) 836-5523

SUBJECT: September 14, 2021 — Public Hearing
Settlement Agreement between Thompson Heights, LLC,
Plaintiff/Petitioner and Orange County, Florida,
Defendant/Respondent, in Circuit Court Case Numbers 2020-
CA-008595-0 and 2020-CA-008593-O
Applicant: Geoff Summitt, G.L. Summitt Engineering, Inc.
(Related to Case RZ-21-07-042)

This is a Settlement Agreement between Thompson Heights, LLC, Plaintiff/Petitioner and
Orange County, Florida, Defendant/Respondent, in Circuit Court Case Numbers 2020-
CA-008595-0O and 2020-CA-008593-0.

On July 28, 2020, the Board denied a request to rezone 11.7 gross acres located at 615
and 627 N. Thompson Road from A-1 (Citrus Rural District) to R-1 (Single-Family
Dwelling District) to allow for up to 40 single-family units with a minimum lot width of 50'.

On August 26, 2020, Thompson Heights, LLC filed a complaint for declaratory and
injunctive relief against the County pursuant to Section 163.3215, Florida Statutes, in the
Ninth Judicial Circuit challenging the Board’s decision on the rezoning request.
Thompson Heights, LLC also filed a Petition for Writ of Certiorari against the County
challenging the Board's decision on the rezoning request.

If approved, this settlement would allow for the Board to consider a new rezoning request
for the property, which has been submitted under case number RZ-21-07-042. That new
rezoning request is for a rezoning from A-1(Citrus Rural District) to Restricted R-1A
(Single-Family Dwelling District — Restricted) to allow for 26 single-family dwelling units
with a minimum lot width of 75.



September 14, 2020 — Public Hearing

Geoff Summitt, G.L. Summitt Engineering, Inc.

Settlement Agreement between Thompson Heights, LLC, Plaintiff/Petitioner and Orange County, Florida,
Defendant/Respondent, in Circuit Court Case Numbers 2020-CA-00-8595-O and 2020-CA-008593-O
District 2
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ACTION REQUESTED: Approval of the Settlement Agreement between
Thompson Heights, LLC, Plaintiff/Petitioner and Orange
County, Florida, Defendant/Respondent, in Circuit Court
Case Numbers 2020-CA-008595-O and 2020-CA-008593-
O. District 2
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Attachment



ttlament ment between Thompson H L laintiff/Petitioner and Oranse County, Flori Defendant/Responde

Re No. 20-1136

2020-CA- 95-0a 0-CA 3-0

IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

THOMPSON HEIGHTS, LLC, a Florida
limited Liability Company,

Plaintiff,
CASE NO. 2020-CA-008595-0

ORANGE COUNTY, FLORIDA,

Defendant.

tnd
THOMPSON HEIGHTS, LLC, a Florida
Limited Liability Company,
Petitioner,
CASE NO. 2020-CA-008593-0
Vs,

ORANGE COUNTY, FLORIDA,

Respondent,

SETTLEMENT AGREEMENT

Plaintiff/Petitioner, THOMPSON HEIGHTS, LLC, a Florida limited liability com
(*“Thompson Heights™), and Defendant/Respondent, ORANGE COUNTY, FLORIDA, a Ch
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Sttlement Agreement between Thompson Heizhts, LLC, Plaintiff/Petiioner and Orange County, Florida, Defendant/Respondent.
Fle No. 20-1136

Nos. 2020-CA-008595-0 and 2020-CA. 93-0

County and political subdivision of the State of Florida (“County™), hereby enter into this
Settlement Agreement (“Agreement™):

A. STIPULATIONS OF FACT

1. Thompson Heights is the owner of 11.7 acres of vacant real property that is the
subject of the above-styled judicial proceedings, and that is located at 627 N. Thompson Road,
Apopka, Orange County, Florida 32712, with Parcel Identification Numbers 02-21-28-0000-00-
034 and 02-21-28-0000-00-006 (the “Property™).

2. The Property is located in the unincorporated area of Orange County, and
accordingly is subject to the County’s Comprehensive Plan, the County Code, and the County’s
Land Development Regulations.

3. On January 23, 2020, Thompson Heights filed an application with the County
seeking to rezone the Property from A-1 (Agricultural Citrus Rural District) to R-1 (Single-Family
Dwelling District) for the purpose of constructing forty (40) detached single-family residential
dwelling units with fifty foot (50°) wide lots, and the rezoning request was designated by the
County as RZ-20-03-019 (the “Rezoning Request™). -

4. On May 21, 2020, the Planning and Zoning Commission, an advisory body to the
Board of County Commissioners (“Board”), held a public hearing on the Rezoning Request, and
recommended approval, subject to a restriction that the lot widths be sixty feet (60°).

5. On July 28, 2020, the Board conducted a public hearing on the Rezoning Request,
and, at the conclusion thereof, voted to deny the request. The Board’s Decision Letter denying the
request was filed with the Clerk of the Board on August 12, 2020.

6. On August 26, 2020, Thompson Heights filed a Complaint for declaratory and
injunctive relief against the County pursuant to Section 163.3215, Florida Statutes, in the Ninth
Judicial Circuit challenging the Board’s decision on the Rezoning Request in this proceeding
styled Thompson Heights, LLC vs. Orange County, Case No. 2020-CA-008595-O (the “Section
163.3215 Case™).

7. Also on August 26, 2020, Thompson Heights filed a Petition for Writ of Certiorari
against the County challenging the Board’s decision on the Rezoning Request in a proceeding
styled Thompson Heights, LLC, vs. Orange County, Case No. 2020-CA-008593-O (the “Certigrari
Case™).
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File No. 20-1136
ase 2020-CA-008595-0 and 2020-CA-008593-0

8. On January 19, 2021, and January 22, 2021, respectively, Thompson Heights{filed

and served an Amended Complaint in the Section 163.3215 Case, and on April 26, 2021
County filed an Answer and Affirmative Defenses to the Amended Complaint.

tl

the

9. On November 19, 2020, Thompson Heights filed an Amended Petition for Wtit of

Certiorari in the Certiorari case.

10. On or about May 27, 2021, Thompson Heights sent the County a modified request

to rezone the Property from A-1 to R-1A (Single-Family Dwelling District), with a maxi
number of twenty-six (26) single family detached dwelling units with seventy-five foot (75)

um
ide

lots, which has been designated by the County as RZ-21-07-042 (the “New Rezoning Request™).

11.  The project layout for the New Rezoning Request is generally depicted in

Appendix “A” attached hereto and incorporated herein by reference.

12. Thompson Heights and the County (collectively, the “Parties™) desire to enter|into

this Settlement Agreement for the purpose of attempting to resolve the Section 163.3215 Case
the Certiorari Case in accordance with the terms below.

B. COVENANTS AND TERMS

1. Covenants and Terms. In connection with the Parties® execution of
Agreement, and the covenants and terms herein, the Parties agree as follows:

2. Onthe same day as the Effective Date of this Agreement, the Board shall rev
the New Rezoning Request at 2 duly noticed public hearing, notwithstan
the time period restrictions set forth in Sections 30-37 and 30-48 of the O

and

this

iew
ing
gB

County Code. When the Board reviews Thompson Heights’ New Rezoning
Request at the public hearing, the Board shall hear testimony and recgive

evidence from Thompson Heights and the general public. Nothing in
Agreement may be construed or interpreted to mean that, because it appra

this

ved

the Agreement, the Board is obligated to approve the New Rezoning Request,

or to otherwise give, or will give, favorable consideration to the New Rezo

ing

Request; the Board has the authority to approve or deny the New Rezoning

Request based on the testimony and evidence received at the public hearing
b. If, at the conclusion of the Board’s public hearing on the New Rezor
Request, the Board approves the New Rezoning Request, without restricti
(or with one or more restrictions, and Thompson Heights did not elec]
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Settlement Agreement between Thompson Heights, LLC, Plaintiff/Petitionar and Orangs County, Florida, Dn&ndmu’Resgnndeg‘[:
File No. 20-1136
Case Nos. 2020-CA-008595-0 and 2020-CA-008593-0

withdraw the request pursuant to subsection L.c.), such approval shall supersede
and replace the Board’s denial of the Original Rezoning Request, the Bdard’s
denial of the Original Rezoning request shall be deemed vacated, angd the
Board’s approval of the New Rezoning Request ‘shall constitute the County’s
final decision on the rezoning of the Property. Accordingly, within five (5)
calendar days of the Board’s approval, Thompson Heights shall voluntarily
dismiss with prejudice both the Section 163.3215 Case and the Certiorari Case,

and each side shall be responsible for its own attorney’s fees and costs in those
two cases.

c. If, at the conclusion of the Board’s public hearing on the New Rezgning
Request, a member of the Board makes a motion to deny it, or makes a motion
to approve it with one or more restrictions, and the motion is seconded, the vote
on the motion shall be paused so that Thompson Heights may elect to withdraw
the New Rezoning Request. If Thompson Heights elects to withdraw the
request, the Board’s July 28, 2020, decision on the Original Rezoning Request
shall be deemed unaffected or unchanged by the Parties® settlement e orts,
including this Agreement and anything done or said at the hearing on the New
Rezoning Request, and Thompson Heights may proceed with the Segtion
163.3215 Case and the Certiorari Case regarding the Board’s decision on the
Original Rezoning Request. T

d. In the event the Board denies the New Rezoning Request after Thompson
Heights elected to not withdraw the request pursuant to subsection l.c., or the
Board fails to review and consider the New Rezoning Request on the same day
as the Effective Date of this Agreement (unless Thompson Heights, in its!sole
discretion, has agreed to an extension of the date of the hearing to considezr the
New Rezoning Request ), the Board’s July 28, 2020, decision on the Original
Rezoning Request shall be deemed unaffected or unchanged by the Par:ties’
settlement efforts, including this Agreement and anything done or said at the
hearing on the New Rezoning Request, the New Rezoning Request shall be
deemed to have been withdrawn, and Thompson Heights may proceed with the
Section 163.3215 Case and the Certiorari Case regarding the Original Rezoning
Request.

2. Authority. Each Party represents and warrants, with respect to itself, that the
execution and delivery of this Agreement has been authorized by all necessary action of such Party,
and that this Agreement constitutes the legal, valid, and binding agreement of each Party,
enforceable in accordance with its terms. It is expressly understood and agreed that this Agreement
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Setlement Agreement between Thompson Heights, LLC, Plaintifi/Petitioner and Orange County, Florida, Defendant/Respondent.
File No. 20-1136 F
Case Nos. 2020-CA-008595-0 and 2020-CA-008593-0

shall not be binding upon Thompson Heights and the County unless and until the Board approves

this Agreement at a duly noticed public hearing, as required by Section 163.3215(7), Florida
Statutes.

3. Governing Law; Venue. This Agreement shall be construed, intarpi:tted,
enforced, and govemed in accordance with the laws of the State of Florida. Venue for any action
arising out of or related to this Agreement shall be in Orange County, Florida.

4. Binding Effect. This Agreement shall be binding upon and shall inure to the
benefit of the respective successors, heirs, assigns, bankruptcy trustees, representatives, affiliates,
officers, directors, partners, members, and joint venturers of Thompson Heights. '

5. Non-Waiver. Failure by Thompson Heights or the County to insist upon the btrict
performance of any of the terms, conditions, or provisions of this Agreement shall not be deamed
to be a waiver of such terms, conditions, and provisions, and Thompson Heights and the Cotinty,
notwithstanding such failure, shall have the right hereafter to insist upon the strict performange of
any or all such terms and conditions of this Agreement as set forth herein.

6. Construction; Headings. The Parties acknowledge that they mutually partici
in the negotiation and drafting of the terms of this Agreement and acknowledge that no provision
shall be strictly construed against one Party or the other based solely on draftsmanship. The Parties
have entered into this Agreement without duress, coercion, or under undue influence of any kind,
and are motivated by a desire to potentially avoid costs and time associated with further litigation
and to arrive at a fair and reasonable agreement with regard to the dispute. The P
acknowledge that they have been represented by legal counsel in connection with the negotidtion
of the terms of this A greement and that they enter into this Agreement freely and voluntarily, and
only after consultation with their respective counsel. Captions and paragraph headings contajned
in this Agreement are for convenience and reference only. They in no way define, describe, extend
or limit the scope or intent of this Agreement.

7. Interpretation. This Agreement shall be read and interpreted in such a manngér as
to give all provisions their ordinary and customary meaning, and all words, terms, and phrases not
otherwise specifically defined by a capitalized term or otherwise shall have the same meaning|and
interpretation as customarily used among lay persons. All words, terms, and phrases specifically
defined by a capitalized term shall apply throughout this Agreement in its entirety and not sqlely
to the particular section or paragraph in which the term is first used. In construing this Agreement,
unless the context clearly indicates or suggests otherwise, the singular shall be held to includg the

plural, the plural shall include the singular, and the use of any gender shall include every otherland
all genders.
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Settlement Agreement berween Thompson Heights, LL.C, Plaintifi/Petitioner and Orange County, Florida, Defendant/Respondent.
File No. 20-1136

1
Case Nos, 2020-CA-008595-0 and 2020-CA-008593-0 ;

8. Entire Agreement; Amendments. This Agreement represents the éntirc

understanding and agreement between the Parties with respect to the subject matter hereof. No
representations have been made, either express or implied by the Parties, other than those expressly
set forth in this Agreement. This Agreement or any part hereof may not be changed, amended,
waived, discharged, or terminated except by an instrument in writing, executed by all Partieé.

9. Disclaimer of Third Party Beneficiaries. This Agreement is solely for the benefit

of the Parties, and no right or cause of action shall accrue by reason hereof to, or for the benefit of,
any third party not & formal party hereto. Nothing in this Agreement, expressed or implied, is
intended or shall be construed to confer upon or give any other third person or entity any right,
remedy, or claim under or by reason of this Agreement or any provisions or conditions hereof,
other than as may be expressly stated herein.

10.  Purpose of this Agreement; No Precedent for Other Cases. The Parties
acknowledge and agree that this Agreement is not intended by any Party to be construed, and shall
not be construed, as an admission by any Party of any liability, error, mistake, or violation of any
law, statute, ordinance, regulation, or other legal duty of any nature whatsoever. Rather, the Parties
enter into this Agreement in a spirit of cooperation and compromise for the purpose of potentially
avoiding further litigation and a desire to resolve the Disputes. The Parties enter into this
Agreement as part of a settlement affecting various factual and legal issues and do not intend this

Agreement to be an endorsement of, or precedent for, the use of the terms set forth herein in any
other circumstances.

11.  Notices. All notices and other communications required hereunder shall be in
writing and shall be delivered personally, or by registered or certified mail, return receipt
requested, postage prepaid, or by Federal Express or other nationally recognized overnight
commercial delivery service, fees prepaid for next day delivery. Such notices shall be deemed to
have been received: (i) upon delivery, if personally delivered; (ii) upon the earlier of actual receipt
or the third day after mailing, if mailed by registered or certified United States mail, return receipt
requested, postage prepaid; and (iii) upon the earlier of actual receipt or the next business day if
sent by Federal Express or other nationally recognized overnight commercial delivery service, if

fees are prepaid for next day delivery. The addresses for delivery of such notices shall be as
follows:

(@  To Thompson Heights:
Robert N. Wallen, Manager

6 Ambrose Lane
South Barrington, IL 60010
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Settlement Apreemant between Thompson Heights, LLC, Plaintiff/Petitioner and Orange County, Florida, Defendant/Respondent.
File No. 20-113§

Case Nos. 2020-CA-008595-0 and 2020.CA-008593-0

With a copy to:

Jimmy D. Crawford, Esq.
Lindsay C.T. Holt, Esq.
Crawford, Modica & Holt
702 W. Montrose Street
Clermont, Florida 34711

®) To the County:

Orange County Administrator

c/o Chris Testerman, Deputy County Administrator
P.O. Box 1393

201 S. Rosalind Avenue

Orlando, Florida 32802-1393

With a copy to:

Orange County Attorney’s Office

c/o Joel D. Prinsell, Deputy County Attorney
P.O. Box 1393

Orlando, Florida 32802-1393

or to such other address or addressee as either Party hereto may from time to time designate to the

other Party by notice in writing as herein provided.

12. Counterparts. This Agreement may be executed in counterparts, each of w
shall be deemed to be an original and need not be signed by more than one of the Parties an
of which shall constitute one and the same agreement.

13.  Effective Date. This Agreement shall become effective upon the date of execy
by the County, which shall be the last Party to execute it.
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Settlement Agresment between Thompson Heights, LLC, Plaintiff/Petitioner and Orange County, Florida. Defendant/Respondent.
File No. 20-113§

Case Nos. 2020-CA-008595-0 and 2020-CA-008593-0

IN WITNESS WHEREQF, the Parties have caused this Agreement to be executed in a
manner sufficient to bind thém on the day and year identified above.

Signed, sealed, and delivered before me:

WITNESSES THOMPSON HEIGHTS, LLC,
a Florida limited lability company

Print Name: E'ﬂ(& l 5](}]“2{3 : ) ,

- Name: . 7 L E |
|
—dchite M’L" Its:_ YA REEX '
Print Name: v all .
Date: 7::-\4?1/ & ; 202 |

STATE OF FEORIDA 1L

COUNTY OF Jaorn |

The foregoing instrument was acknowledged before me this % day of Jod =B

2021, by Rabe~t lWallen ,a8  Maenage — _of
Thompson Heights, LLC, on behalf of said entity. Said person (check one) O is personally known
to me or [ produced D as identification.

Printed Name: U 1(‘..'!’&*1..-; ll"'—"m L
Notary Public, State of 1) .

Commission No.

My commission expires:_ (., -} X I 12
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5¢ Nos. 2020-CA-008595-0 and 2020. 08593-0

ORANGE COUNTY, FLORIDA
By: Board of County Commissioners

By:

Jerry L. Demings
Orange County Mayor

ATTEST: Phil Diamond, CPA, County Comptroller
As Clerk of the Board of County Commissioners

By:

Deputy Clerk

Date: . 2021

s:\jprinsellagrent\thompson heights llc vs. orange county - setlement agreement - 06-24-21.docx
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